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I. Xaér, yoMmea Ba J1aBIarT. 1. ’)Kuznp, 00OIIECTBO U TOCY1apCTBO.

Mauasko A. B. *1

ITPABOBAS )KM3Hb OBLIECTBA KAK OBBEKT ITPABOBOI
INOJIMTUKU.

KamuaBoxkaxo: XaéTu XyKyKMM YoMea, CUECATH XYKYKHA, MHKUIMIODU XYKYKH,
HU30MU XYKYKH.

KumoueBble cioBa: mpaBoBasi KU3Hb OOIIECTBA, MPaBOBasl MOJIMTHUKA, MTPaBOBOE
pa3BUTHE, IIPABOBAs CUCTEMA.

Keywords: legal life of society, legal policy, legal development, legal system.

B XXI Beke Bce Oosbllle CTajyd HpUBJIEKaTh K ceOe BHUMAHHE TaKue
SBJICHUsI, KaK TpaBoBas TOJMTHKA W TIpaBoBas JXKU3Hb. HeoOXoamMmocTh
BO3HMKHOBEHUS MMPABOBOU MOJIMTHKU, MIPEKIE BCETO, CBS3aHA C HEOOXOTUMOCTHIO
MOCTOSIHHOTO ~ YCOBEPIIICHCTBOBAHUS IIpaBa, IPABOBOTO PEryJIUPOBAHUS, C
MOTPEOHOCTHIO IIEJIEHANPABICHHO M3MEHSTHh MPABOBYIO CHCTEMY M OIPENEISTh
BEKTOP IMPABOBOTO pa3BUTHUs oOIecTBa. B KOHEUHOM ke cueTe cama IpaBoBas
JKU3HB «IIpU3Baia» K cede Ha Clty>)k0y MpaBOBYIO MOJIUTHUKY.

31ech BIIOJIHE YMECTHA CJIEIyIOIIasi aHAJIOTUs: HAallpUMEp, Ha COLMAIbHOE
pa3BUTHE, COLMAIBHYIO CHUCTEMY W COLMAJIbHYIO JKU3Hb IPU3BaHA BIIUSTH
colMalibHas MOJIMTUKA, HA 9KOHOMHYECKOE Pa3BUTHE, IKOHOMUYECKYIO CUCTEMY U
SKOHOMUYECKYIO XKU3Hb OOILECTBA MpU3BAaHA BJIUSATH SKOHOMUYECKAs] MOJIUTHUKA,
Ha IPABOBOE K€ Pa3BUTHE, NMPABOBYIO CUCTEMY U IPABOBYIO KU3Hb OOIIECTBA
MpU3BaHAa LEJICHAIPABICHHO BIMSATh UIMEHHO MPAaBOBasi MOJIUTUKA.

B ycnoBusix Bce 60JIbIIIEr0 YCIOKHEHUS MPABOBOI KU3HU U MTPOBOJIUMOM B
coBpeMeHHO Poccun MonaepHM3auuMM IpaBoBas IOJMTUKA IIpU3BAHA UIPATh
0oco0yro poib, MO0 SBISETCS CHELMAIN3MPOBAHHONW NMOJMTUKON B cepe Ipasa,
JESITEIbHOCTBIO 110 IIPE00pPa30BaHUIO
IOPUANYECKUX MEXaHU3MOB. JlaHHas IOJMTUKA, OpPraHU3ys camy IMPaBOBYIO
JIEMCTBUTEIIBHOCTh, ONTUMU3UPYS IOPUAMYECKUN HWHCTPYMEHTApUIl, MMEET
COOCTBEHHOE COJIEp)KaHUE, CAMOCTOSITEIbHOE 3HAUCHUE HAPSAY C UHBIMU BUAAMU
MOJINTUKU, OCYILECTBIISIOIIMMHU FOCYy1aPCTBOM.

CJ'IeI[OBaTCJ'IBHO, IIpaBOBasi IIOJIMTHUKA BBICTYIIACT OIIPCACIICHHBIM
crrocobom OopraHu3alu HpaBOBOI)'I JKN3HU, CPECACTBOM €€ YIIOPATOUCHU . B cBo1o
o4ucpeab, IIpaBoBasd ) KU3Hb OGI_HCCTBa SIBIISIETCS OOBEKTOM HpaBOBOI)'I IIOJIMTHUKH.

Eciun mnpaBoBasi TMOJIUTUKA — 3TO JAESTEIBHOCTh T'OCY/IapPCTBEHHBIX
OpPraHOB M MHCTUTYTOB T'PAXIAHCKOrO OOIIECTBA MO CO3AaHUI0 3PHEKTUBHOTO
MEeXaHU3Ma IMPABOBOTO PEryJUpPOBAHUS, MO LUBUIN30BAHHOMY MCIIOJIb30BAHUIO
IOPUIMYECKUX CPEACTB B JIOCTMIKEHHMM TaKUX ILejeil, Kak Haumbosee IOJHOe

1Z[I/IpeKTop Caparosckoro ¢mmana MacTuTyTa rocynapersa u mpasa PAH,
JIOKTOp IOPHIUYECKUX HaYK, Ipodeccop, 3acayKeHHBIH AedTens Hayka PO.
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obecrnieueHue MpaB U cBOOO YeI0BEKa U I'PaKJaHUHA, YKPEIUIEHHE 3aKOHHOCTHU U
MpaBoOMNoOpsAaKa, (OPMHUPOBAHHME TMPABOBOM TOCYJapCTBEHHOCTH U BBICOKOU
MpaBOBOM KyJbTYypbl OOIIECTBA W JUYHOCTH, TO TMpaBOBas JKU3Hb —
OTHOBPEMEHHO WCTOKA M cdepa NposBICHUs Takoil moiauTuku. I[IpaBoBas
MOJIUTUKA COJIEPKUT B ceOe OMpeNeIeHHYI0 CTPATeTUI0 M TAaKTHUKY Pa3BUTHUS
MPaBOBOM JKM3HU, OPUEHTHPHI (LI€JIU U CPeACTBA) UIs Hee. JlymaeTcsi, UMEHHO 3TO
umen B Buay H.H. AnekceeB, korma oTmedasa, 4YTO «IIO3HAHUE ITyTEM...
OAYXOTBOPEHUSI MPABOBOM JKU3HU U €CTh 3aJadya MpPaBOBOM TAKTUKH WIIH
MPaBOBOM MOJIUTUKH, T.€. HICKYCCTBA PeATU3AINU IIEHHOCTEN» .

Yrto ’xe Takoe MpaBoBas >XW3Hb OOIIECTBA, BBICTYIAIOMIAS OOBEKTOM
MPaBOBOMU MOJIMTUKHU?

I[To HameMy MHEHMIO, npasosas JicusHb obwecmeéa — 3T0 (popma
COLIMAJIHOM KHM3HH, BBIPAKAIOIIASCS MPEUMYIIECTBEHHO B MPABOBBIX aKTax M
MPABOOTHOIICHUSX, XapaKTepu3ykolias CreuuduKky ¢ YPOBEHb MPABOBOIO
pa3BUTHS JTAHHOTO OOIIECTBA, OTHOIICHHE CYOBEKTOB K TpaBy U CTElEHb
YIOBJIETBOPEHUS X HHTEPECOB.

Karteropust «mpaBoBasi Xu3HB» NpUOOpeTaeT BCEe OONBIIYI0 HAYUYHYIO H
MPAKTUYECKYIO 3HAauuMOCcTh. FMIMEHHO OHa mTpuU3BaHA OTpaXaThb CIIOXKHO
Pa3BUBAIONIIYIOCS U MNPOTUBOPEYMBYIO  IOPUAMYECKYIO  JIEUCTBUTEIBHOCTD,
HEPa3pBIBHYIO CBSI3b MHOTOOOPA3HBIX MPABOBBIX SBJIEHUNH CO BCEMH APYTUMHU
chepaMu KUZHEIEATEIbHOCTU OOIIECTBA — 3JKOHOMUYECKOW, MOJIUTUUYECKOM,
HpPABCTBEHHOW, penuruo3dHod u T.m. «Kak oOZHOMOPSAKOBOE MOHATUAM
OOIIIeCTBEHHOM, 9KOHOMHUYECKOU, KYJIbTYPHOU, TYXOBHOW, PETUTHO3HOU KU3HH,
MOHSATHE TMPABOBOM JKU3HU HUCIOJIB3YETCS JI1 OOOOIIEHHON OIIEHKU MPaBOBOM
0OCTAaHOBKM B KOHKPETHO-UCTOPUUYECKUX YCIIOBHSIX, ACSITEIIHHOCTH U MPABOBOTO
MOBEICHUS COUMAJIbHBIX TPYMII, CIOEB U OTAEIbHON JTUYHOCTU. [IpaBoBas xU3Hb
MO3BOJISIET OLIEHUBATH YCIIOBHUS, B KOTOPBIX OHA CYIIECTBYET U IETEPMUHUPYIOIINE
€€ YCJIOBHUS: THUI IMPABOBOM CHUCTEMbI, COCTOSHHE 3aKOHOIATEIbCTBA, YPOBEHb
MPaBOBOM KyJIBTYPHl U MPABOBOM aKTUBHOCTHU, MPABOBOM MEHTAJIUTET OOIIECTBA
U €ro OTHEIBHBIX OOIIHOCTEH, PEKUM 3aKOHHOCTU M IMPABOIOPSIKA, B IEJIOM
MpaBoOBYIO aTMocdepy oOIecTBa, MPaBOBbIE OXHUIAHUS U PEAIbHOE TMOBEIACHHE
JIOIe B IpaBOBOU cdepe, XapaKTep MIEHCTBUS IIpaBa, OTHOIICHHWE BJIACTH K
npaBy, u ap. MOXHO CKa3aTh, UTO MPaBOBas )XKU3HL OTOOpakaeT 0COOEHHOCTH U
YPOBEHb TPABOBOM JEHCTBUTEIBHOCTH, OTHOIIEHUE CYOBEKTOB K IpPaBy,
MPABOBBIM YUPEKIEHUSIM U MEPY YJOBJIETBOPEHHUSI MU CPEACTBAMU ITPABA CBOUX
HHTEPECOBNS.

Bbe3 rimybokoro uccnenoBaHusl KATETOPUU «IIPABOBAsS KU3HB» HEBO3MOXKHO B
MOJIHOM Mepe MOHATHh CaMO MPaBO, €ro UCTOKH, MPUYNHBI CTAHOBIIEHUS, JIOTHKY
pa3Butus. VIMEHHO pa3HOPOJHBIE IOPUAMYECKHE pealnH, OOBEKTHUBHO
CYHIECTBYIOIIME, M TpeOyloT K ce0e COOTBETCTBYIOIIUX IOPUIUYECKUX

?Anexcee H.H. OctoBsI punocodun mpasa. CII6., 1998. C. 205.

* Doiiman-Kanmuuckuii U.B., MBaner I'.1., Yepponiok B.U. DneMeHTapHbie Hauana obIIeil Teopun
npasa. M., 2003. C. 396.
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NpeaNUCaHuii, mpaBwi, HOpPM. HoBas ropuanyeckass AOKTPUHA JOJIKHA
OCHOBBIBATbCS HA MHCCIEOOBAHMM HE IIPOCTO NPABOBOM KU3HU BCETO
poccuiickoro o0miecTBa, HO M €ro PEernoHOB M /AK€ HACEIEHHBIX ITYHKTOB.
Hpyrumu cimoBaMu, TPUIUIO BpeMsl aHajdu3a OCOOEHHOCTEH IOPUIUYECKUX
peanuii, 6€3 KOTOPBIX HENTb3SI BBICTPOUTH IPPEKTUBHYIO TPABOBYIO MTOJTUTHUKY.

MOoKHO BBIICIIUTD CIICOYIOIMIUC IIPU3HAKH HpaBOBOﬁ JKHU3HU:

1. OHa BpICTyIIa€T COCTABHOM YACThIO U OCOOOI Pa3HOBUIHOCTHIO
O111eCTBEHHO KU3HU, UOO MPaBO- COLIMATBHBIA HUHCTUTYT, aAATHPOBAHHBIHN
K 0COOEHHOCTSIM J)KM3HU KOHKPETHOI0 Hapoja. «IIpaBoBast HU3Hb, -0 JUEPKUBAII
N.B. MuxaitioBckuii, — €CTh TOJIBKO YaCTh 00JIee HIUPOKOTO MOHSITUS —
oluaibHas xKu3Hb»*. Eciii o01ecTBEHHAS )KU3HD MTPEACTABIISIET COOO0M
OCTOSIHHBIH ITPOLIECC TPOU3BOACTBA U BOCIIPOU3BOJACTBA COLMATIBHBIX THOILIECHUIA
MEX1y JIIFOAbMU, KOTOPBIHM BKIIIOUAET B ce0sl BCe UX MHOT0OOpas3ue, TO IpaBoBast
JKU3HBb BKJIIOYAET B ce0s1 COBOKYITHOCTD IOPUINUECKHUX (PaKTOPOB, BEIYIIHUX K
IOPUIMYECKUM 1ocieACTBUsAM. [IpaBoBbI€ aKThI M MPABOOTHOIIEHUSI ~ 00pa3yioT
cnenuUUecKyl0 TKaHb IOPUAMYECKON CTOPOHBI KU3HU OOIIECTBA, SBIISIOTCS
OJHOM M3 BAXKHEHIINX PA3HOBUAHOCTEN COLMATIBHBIX AKTOB U CBSI3EH.

2. [IpaBoBas XM3Hb CBA3aHA C IOPUIWYECKUMHU IMPaBUIAMHU ITOBEICHUS
(MpeAnucaHusIMU) U C COOTBETCTBYIOIIMMH IOPUANMYECKUMHU MOCIEACTBUAMU. «
KaK OCHOBHBIM INPU3HAKOM IIOHSATHUS NPABOBOW JKU3HU SBIISIETCS HAIUYHOCTH
IOPUIMYECKMX HOPM, TaK U OCHOBHBIM, XapaKT€PHBIM NPU3HAKOM IOHSATUS —
collaibHasl KU3Hb SBJISETCS HAJUYHOCTh COLIMAIBHBIX HOPM BOOOIIE, T.€.
Pa3IMYHOIO pOJia MPABUJI, PETYIMPYIOIINX

2

PacCIriopsaa0K COBMECTHOM  KM3HU J'IIOI[CfI, MX B3aMMHBIC OTHOIICHMS. M.
BeccnopHo, IIpaBOBad XHN3Hb TaK MWK HHAYC «BBIXOAUT» Ha OPHUANYCCKUC
HOPMBLI, B HACAJIC JOJIXKHA COOTBECTCTBOBATH UM, HO B PCAJIbHOCTH, KaK U3BCCTHO,
JaJICKO HE BCEraa TaKoC IMpOrUCXOJHUT.

3. IlpaBoBasi *u3Hb B CBOEM OCHOBE UMEET OOBEKTHUBHO BBIPAKEHHOE
MpaBO MO OTHOIIEHUIO K OOIIEeCTBY, Oa3upyercss Ha «OOBEKTUBHOM 3HAUYEHUU
npaBa» (M.A. WnpuH) 118 comumanbHOW >KU3HeHesTeNnbHOCTU. «OTBepras
OOBEKTUBHBIN CMBICIT 1 OOBEKTHUBHOE 3HAHUE TpaBa, YEJIOBEK JIMIIAET ceOs Toit
OCHOBBI, HA KOTOPOI TOJIBKO M BO3MOXKHA MPaBOBasi KU3Hb: OH YK€ HE MMEET
TOrJa HUKAKUX MOTUBOB, HUKAKOTO TEOPETUYECKOI'O0 U KU3HEHHOTO OCHOBAHUS
JUISL TOTO, YTOOBI CIIOPUTH O IpaBe U OecHpaBUU, BO3MYIIATHCS ITPOU3BOJIOM,
areyuIMpoBaTh K CyAy, HacTauBaTh Ha CBOUX IpaBax MOJUTHUYECKON CBOOOBI,
OTpHULIATh MO MpaBy CBOM MHHUMBIA JIOJT, MPOTECTOBATH MPOTUB HAPYIICHUS
CBOUX MMYIIECTBEHHBIX IpaB U T.1. V160 T11e %e KpUTepuu AJIsi MOEro 3aKOHHOTO
MpaBa, €clIu COACp)KaHWE TMPABOBOM HOPMBI JIMIIEHO OOBEKTUBHOIO,
TOXAeCTBeHHOTO cebe cMbicia? M B ueM ke 3HaHHE MOETo MpaBa, €ClIii 3HAUeHHE
MpaBa BOOOIIIE ECTh MPOAYKT CYOBEKTUBHOM (haHTa3ZUU»¢.

* Muxaiinosckuit M.B. Ouepxu ¢unocodun npasa. Tomck, 1914. T. 1. C. 38.
> Tam xe
S Wb MLA. O cymmocTn npaBocosnanus. M., 1993. C. 37.
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4. OHa ecTp OJHO W3 YCIOBUM CYIIECTBOBAHUS T'OCYHAPCTBEHHO-
OPraHU30BAHHOTO OOIECTBA, TaK Kak IpU3BaHa OINPEAEICHHbIM 00pa3oM
0 OPMIIATH JIMYHYIO, TOCYAAPCTBEHHYIO U OOIIECTBEHHYIO KU3Hb.

5. IlpaBoBasi *XM3Hb — YaCTh JYXOBHOW NpPAKTUKU Hapoja, Hambosee
SPKO TIOKa3bIBAIOIIass OCOOCHHOCTH TOW WM WHOW HalMH, ee crenuduxy,
MmentaimmTeT. Kax BepHo moamedeno WM.A. WnbunbIM, «mpaBoBas XHU3Hb
MOJUISKUT OOIEMY U OCHOBHOMY 3aKOHY JYXOBHOTO Pa3BUTHUS U SIBIISIETCS,
oJ00HO0 penmuru, Gprrocodun, HayKe, ICKYCCTBY U HPABCTBEHHOMY TBOPUECTBY,
Pa3HOBUIHOCTBIO €IWHOTO IKU3HEHHO-IYXOBHOTO JIEJIAHUS», «IPaBOBas W
MOJIUTUYECKASl KU3Hb JIOJDKHA OBITh BEpHA CBOWM TJIyOOKHUM. KOPHSM; a 3TH
KOPHU UMEIOT JTyXOBHYIO IIPUPOTY»’.

6. [IpaBoBasi >KM3Hb TECHO B3aMMOCBS3aHA C JKOHOMUYECKOH U
MOJIMTUYECKOH Jku3HbI0. [lepBast B Ooublieil Mepe BBICTYMAET MO OTHOIICHUIO K
MOCIIEIHUM B BHUJE CcBoeoOpasHoil ¢opMmbl. BMecTe ¢ TeM OHa MOXKET, Kak
M3BECTHO, OKa3bIBaTh HAa JKOHOMHKY M TOJUTHKY M OOpaTHOE BO3JAEHCTBUE
CTUMYJUpPYIOLIETO MO0  CACPXKUBAIOIIETO0  IUIaHA.  YYUTHIBas,  4YTO
9KOHOMUYECKHE U TOJIUTUYEeCKHE (AKTOPBI B 3TOM CMBICIE COOTHOCSTCS C
IOpUIUYECKMH COOTBETCTBEHHO KaK cojepxaHue U popma, u3ydaTh MpaBOBYIO
KU3Hb B YUCTOM BHJIE, KaK 3TO Ipeanarai B cBoe Bpems ['. KemnbseH, 066110 ObI
HemocTtaTouHo. «Ecnu commonorus mpaBa XOYeT BCKPBITh 3aKOHOMEPHOCTHU
MPABOBOM KM3HU, — BEPHO B JTAaHHOM ciiyyae oTMedan E. Dpmaux, — To el
HY)KHO 3aHUMATbCS TAKXKE U OOIIECTBEHHBIMH M IKOHOMUYECKHMH SIBICHUSIMHU,
MIOTOMY UTO Pa3BUTHE MPABA MOXKET OBITh MPABWIHHO MOHSATO TOJIBKO B CBSI3U C
OOIIIECTBEHHBIM U 9KOHOMUYECKUM PA3BUTHEMNS.

Ecniu monuTHdeckass JKU3Hb €CThb  COBOKYIHOCTh  JIYXOBHBIX,
YYBCTBEHHBIX, OMOIIMOHATBHBIX U MPAKTUYECKMX MPEIMETHBIX  (OpM
MOJIUTUYECKOTO OBITHSI 4YeJIOoBeKa M OOIecTBa, KOTOpash XapaKTepusyeT HX
OTHOIIIEHUE K MOJIUTHKE U Y4acTHe B HEel’, TO MpaBoBast )KU3Hb — COBOKYITHOCTb
dbopM OpPUIUYECKOTO OBITUS OOINECTBA, XapaKTEpHU3YyMIIas CHEHUPUKY U
YpPOBEHb €ro TMpaBoBOro pas3Butus. Ecium mnonuTudeckas KHU3Hb ITO
HETpeKpallalouics Mpolece AesTeTbHOCTH MHOXECTBA WHIUBUIOB, KOTOPHIE
HAMpABJISIOT CBOM COBMECTHBIE (KOOTMEPHUPOBAHHBIE) YCHWIMS Ha pelIeHUe
MOJUTUYECKA 3HAUYMMBIX 3aad C TOMOIIBIO MMOJIUTHYECKUX CPEICTBY, TO
MpaBoBasi J>KU3Hb — TOXE HEMPeKpallalomuics Mpolecce AesITeTbHOCTH
MHOXECTBa CYyOBEKTOB, HO KOTODBIE HAMPABJISIOT CBOM YCUJIUS Ha peEIIeHUE,
MIPEKIE BCErO, FOPUINIECKH 3HAUMMBIX 33724 C TOMOIIBIO MPABOBLIX CPECTB.

7. TlpaBoBasi XU3Hb XapaKTepH3yeT Crelu(UuKy M YpOBEHb MPABOBOTO

7 Tam xe. C. 35, 133.

® Iur. mo: Kynpuap K. OcHoBbl conmosiorun npasa. M., 1981. C. 82.

9 Cw.: Tonmuromorus. Oumuknonenudeckuit cnosaps / [lon pex. FO.M. ABeppsroBa. M., 1993.

C. 260; JIy3an A.A. [Tonutryeckas *u3Hb 00IIeCTBa: BOIPOCH Teopun: Mororpadus. Kues,

1989; Uynmaoa V.M. [Tonutndeckas xu3Hb // ConranbHO-TIOMUTHICCKUN )KypHAIL. 1994. Ne
11-12. C. 67; bpoucenkoB A.A. Ilonurrndeckas >xu3Hb obmiecTsa // CormaibHO—

nonutrdeckne Hayku. 1991. Ne 7. C. 41-42.

%Cm.: Kpacuos B.M. IMonuTuueckas H3Hb OOIIECTBA M ee JEMOKPATHYECKHE Iapamerpbl //
CouunanbHO-NoMUTHIECKH KypHal. 1995. Ne 4. C. 91.
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pa3BUTHS JAHHOW CTpaHbl, OTHOIIEHHE CYOBEKTOB K TMpaBy H CTENEHb
yIOBIeTBOpeHUsT nX nHTEepecoB. «[logobHO TOMY, KaK TOBOPST O MOJUTHYECKOM
Y KyJIBTYPHOM KU3HMU OOIIECTBA, MOKHO M HY)XHO TOBOPUTH O MPABOBOM KU3HH,
KOTOpasi HE MEHee MHTEHCUBHA 1 OoraTa, a B OIIPe/IeJICHHOM CMBICIIE JTaxke OoJiee
pa3HooOpa3Ha M HACHIIEHA, YeM B YKA3aHHBIX BBIIIE OOJIACTSAX, MOCKOJBKY
MMEHHO B JIaHHOH c(pepe MOCTOSTHHO BO3HUKAIOT M PA3PEIIAIOTCS] BCEBO3MOXKHBIE
COIMANIbHBIE KOJIIM3UHU, MPOUCXOASIT OCTPbIE CTOJIKHOBEHMS JT00pa cO 3JI0M,
YyeroBeuecknx cyned ¢ 3akoHom»!. [lo cyrtu, mpaBoBasi )U3Hb KOHKPETHOTO
obOmecTBa Oa3upyeTcs BO MHOIOM Ha CKIIQJbIBAIOIIEMCS B HEM IOPHUIUYCCKOM
ombite. WM, Haobopor, TOCIEOHWUN  BBICTYNA€T HEKUM  Pe3yJbTaTOM
OCYIIECTBJICHHS] OTPEICIICHHON TpaBOoBOM ku3HH. OTCIOMA, JIETATbHO HU3ydas
FOPUIMYECKHI OIBIT, MBI TIOCTUTAEM TOHKOCTH U MPABOBOM KU3HENEATETbHOCTH.
B aroii cBsizu I'.J1. ['ypBUY TOYHO MOAMETUII, UTO «OOpaIleHne K IPUANIECKOMY
ONBITY YYUT HAC HUYETO HE yMPOIIaTh, & CIEAOBATH BCEH CIIOKHOCTU MPABOBOU
KU3HH, IPUHUMAs BO BHUMAHUE €€ KPAWHIOI JPaMaTUYHOCTh, COCTABIISIONIYIO
CaMYyIO CYIITHOCTb MPAaBOBOM KU3HUN 12,

8. TlpaBoBas >KU3Hb UMEHHO COBOKYITHOCTH BCeX (OPM IOPHIMYECKOTO
ObITHSI OOIIIECTBA, a4 HE CUCTeMa, MO0 OHA BKIIFOYAET B C€0s M HEYNMOPSIOYCHHBIC
MpOLIeCChl, (HE TOCHMOACTBYIOIIYIO MPABOBYIO WICOJOTHIO, MPABOHAPYIICHUS U
T.1.), U OTPEETCHHbIC CIy4YailHble (PaKkTOphl U T.M. JlaHHOE MOHSTHE TO3BOJISIET
OXBATUTh BCE HIOAHCHI W TMPOSIBICHUS TpaBa, €ro CTPYKTYpy M IUHAMUKY,
cTaBiiee U craHossieecs. Mccnemyss mpupoay MpaBOBOM KM3HU OOIIeCTBa, MO
HallleMy MHEHHUIO, HEOOXOIMMO PYKOBOJACTBOBATHCS MPUHIMIIOM «(prtocodun
KU3HI», KOTOPBIN MO3BOJISET MOHSITH MOBCETHEBHYIO JKU3Hb KaKOPTaHUYECKYIO,
JTMHAMUYECKYIO COBOKYITHOCTb, CIIOCOOHYIO K CaMOOPTaHU3aIlNU,
MIPOIYLITPOBAHUIO HOpM paIMOHAIBHOTO MTOBEICHUS, COIMAIIBHOM
JIESATETbHOCTU. IJTO MOJOKEHUE 3aMEUEHO MHOTUMHU YUEHBIMHU.

B wuactnocth, I'. 1. ['ypBu4 oT™Meual, 4To «aOCTpaKkTHBIE
IOPUIMYECKHE TMOHSITUS OKAa3bIBAIOTCS COBEPIICHHO HECTIOCOOHBIMM OXBATHUTH
BCIO TOJIHOTY TYpOYJIEHTHOTO [ABWIKEHUS peaJbHOW MPAaBOBOM JKU3HU C €e
CIIOHTAHHO BO3HMKAIOIIMMH W HEMPEJCKA3yeMbIMU MHCTUTyTaMu». bojee Toro,
M0 €ro MHEHHIO, «OOJIBIIMHCTBO CaMBIX >KUBOTPEMEIIYIINX MPOoOJIeM TEeOpUu
npasa (mpoOJeMbl TO3UTUBHOCTH TpaBa, UCTOYHUKOB MPaBa, POJIM OPTaHU3ALIUN
U TPUHYXKIEHUS, TMPOOJeMbl  MPOTHUBOMOCTABICHHUS  COLMAIBHOTO |
WHUBUIYAJIBHOTO MpaBa, peaJbHOCTU IOpUIMYECKUX  JIMI, a  TaKxke
MPOOJIEMBI FOPUANIECKON CTPYKTYPHI JTEMOKPATUUECKOW  OpraHu3allui,
CYBEpEHUTETA W IOPUAMYECKOTO IUTIOPATIM3MA) Pa3pemialoTcsl TOJIBKO MyTeM
oOpalleHusT K. HEOPTaHM30BAHHBIM W CHOHTAHHBIM HOPMATHUBHBIM (haKTam»,
KOTOpBIE B CBOIO OUepeIb «SIBJISIOTCS 3JIEMEHTAMM IPaBOBOU ku3HU.»!3. A.B.
BenrepoB Toke MOTYEPKUBAT, UTO «B MPABOBON KU3HU OOINECTBA B KPU3UCHBIX
CUTYyaIlUsSIX MOTYT BO3HUKATh COCTOSIHUSI HEOTPEIEICHHOCTH, HEYCTOMUYNBOCTH, U
Torga CyObeKTHBHOE, CIIy4allHOe, CAaMOOPTaHMU3YIOIIeecs 3aaeT MOoa4ac caMble
HEOXXUJAHHBIE HATPABJICHUS PA3BUTHs, TEpeMeH, (OPMUPYET OIPEAeTISIONIIe

" Marysos H.H. [IpaBoBas cuctema i muaHocTs: Mosorpadus. Caparos, 1987. C. 19.
"2 Pypeuu I'.JT. ®unocodus u commonornus npasa. CII6., 2004. C. 271.
" Tam xe. C. 575, 269, 147.
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TEHJICHITUH, TTIEPeX0/IbI OOIIEeCTBA U3 OJHOTO IMTPABOBOI'O COCTOSIHUS B IpyTroe.»!4,

9. TlpaBoBas XM3Hb €CTh KaK cepa OCYIIEeCTBICHUS YHEPTHUH MpaBa, €ro
MOTEHIIMANIa, TBOPUYECKOW POJHU, TAaK M COBOKYITHOCTh MHOTOOOpa3HBIX (popm
MPaBOBOM M INPOTHBOMPABHON AaKTUBHOCTHM YYaCTHMKOB MHpaBOOTHOIIEHUM. B
npaBe Belb CyOBEKTHI KUBYT B Pa3IMYHOM KadeCTBE: MCTIIOB M OTBETUMKOB,
aJIBOKAaTOB U MPOKYPOPOB, CyJIel U 3KCIEPTOB, HACIEI0IATEIEH U HACIEAHUKOB,
MOTEPNEBIINX U MOJACYIUMBIX, CIEAOBATEIEH M MOJ03PEBAEMBIX, CBUAECTEIECH U
OOBHWHSIEMBIX, JICIyTATOB M W30MpaTeieh, 3aKOHOIOCIYIIHBIX TpaXIaH W
permauBucToB. Hampumep, ecnmu B cTpaHe ee CYyOBEKThI IIIHMPOKO U OXOTHO
YCTAHABIIMBAIOT MEXIy cOO0O# mpaBOBBbIE OTHOIICHWS, TO 3TO OyIeT OJuH
YPOBEHb IIPABOBOM JKM3HU, €€ KauecTBa. Ecim e Kpyr OPUINYECKUX
OTHOIICHUH MEXIy JIIOAbMU O€lIeH M y30K, 00jee TOro, €Clii OHU MPH MEPBOU
BO3MOXHOCTH CTPEMSITCSl YKJIOHHTBCS OT YCTAHOBIIGHUS MEXAy CO0O0it
IOPUJIMYECKUX  OTHOIICHWN, TO  34eCh  YTBEPAUTCS  COBCEM  APYrou
MPaBOMIOPSTOK» 1.

10. IIpaBoBasi JKU3Hb CONEPKUT KOMIUIEKC BCEX IOPUIMYECKUX
SIBIICHUH, BKJTIOYAIOIIUN KaK TMO3UTHUBHBIE, TAK U HETaTUBHBIE COCTABIISIOININE.
Ecnu x mepBBIM ClieyeT OTHECTH caMoO MpaBo (OTpaxarollee MpaBa 4elloBeKa,
WU CIPAaBEIJIMBOCTH, T'yMaHU3Ma, CBOOOABI M T.I.); MPABOBYIO CHUCTEMY B
LEIOM; MEXaHU3M MPABOBOTO PErYJIMPOBAHUS; 3aKOHHBIE IIPABOBBIE AKThI
(mpaBOMepHbIE [EUCTBUS, UX pe3yabTaThl, OPUIUYECKHE JOKYMEHTHI);
IOpUIMYECKHe TMOCTYNMKM (KaK pPa3HOBHUIHOCTh MPABOMEPHOrO JIEHCTBUS-
IOpUINYECKOTO (GaKkTa) U COOBITUS KaK IOPUIUYECKHI (DAKT; TpaBOBBIE PEKUMBI
U COCTAaBJISIIOIINE MX MEPBUYHbBIE IOPUANYECKUE CPEACTBA (JIbTOTHI, OOIIPEHUS,
JO3BOJICHUS, 3aIlpPEThl, HAKa3aHUs, OOS3aHHOCTU M T.I.); MPABOOTHOIIEHUS U
IOpUINYECKYIO MPAKTUKY; MPABOCO3HAHUE U MPABOBYIO KYJIbTYpPY; 3aKOHHOCTh U
MPABOMOPSIOK; IOPUANUECKYIO HAYKy U 0Opa3oBaHue (M UX CTPYKTYPHI) U T.1.;
TO KO BTOPBIM — B OCHOBHOM HETraTUBHBIE, IMPOTUBOIPABHBIC SBICHUS
(MpecTyIuieHUssT M WHbIE MPABOHAPYIICHUS; UX CYOBEKThI U KPUMHUHAJIbHBIC
CTPYKTYpPBI, KOPPYIIHIO, 3JI0yNoTpediieHus, nedopMalud MpaBOCO3HAHMS,
BBIPAXKAIOIIMECS], B YACTHOCTH, B PABOBOM HHUTUJIU3ME, UCATN3ME, TTOMYIN3ME;
OIMOKN B TpaBe U HHbBIE, MPEMSATCTBYIOIINE MOJIOXKUTEIHHON IOpUIUIECKOM
JesITeIbHOCTH, (PaKTOPBI).

Kak HEM cTpaHHO, 1O CHX TOp HE CYIIECTBOBAJIO KAaTETOpPUH, KOTOpas
oxBaThiBaja Obl BCO cdepy ObITUS TpaBa CO BCEMHU IMO3UTHUBHBIMU W
HETaTUBHBIMU €T0 MpOosBIeHUsMU'®. 1 Te, u [pyrue paznudarorcs 1o mpupojae u
HAIMPAaBJIIEHHOCTH, KaK, HAIIPUMEDP, IPABOMEPHOE U MPOTUBOIIPABHOE MOBE/ICHUE.
OmHako MO CBOEMY XapaKTepy — OHHM IMPABOBBIE M BBICTYNAIOT COCTABHBIMHU

'* Benrepos A.b. Teopus rocynapcersa u npasa: Yue6uuk. M., 1998. C. 308.
" I'pesuos FO.1. Commonorus: Yue6uux. CII6., 2003. C. 232-233.

CMm. mogpobnee: Mambko A.B. «llpaBoBas >KM3HB» Kak BaKHEWIIas KaTeropust B
ropucnpyaeanun // XKypnaan poccutickoro mpasa. 2000. Ne 2; on xe. Kateropus «mpaBoBasi ;KU3HBY:
npobaembl cranoBieHus // T'ocymnapctBo u mpaBo. 2001. Ne 5; on »ke. [IpaBoBasi )KHU3HB: OCHOBBI
teopun // IlpaBoBas >KuU3Hb B COBpPEMEHHON Poccuu: TEOpPEeTHKOMETOIOJOTHMUYECKUI aCICKT:
Mownorpadus / ITox pen. H.. Maryszosa u A.B. Mansko. Caparos, 2005. I'n. 2; on xe. Teopust
npaBoBoi nonuTHkKu: Monorpadus. M., 2012.
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YACTSIMU  IOPUJIMYECKOU Cpebl, SBISIOTCS CErMEHTAMH IIPABOBOTO  TOJIS.
«OCHOBHOE pa3nInune B pamMKax MPaBOBOTO MOBEICHUS — 3TO Pa3Inune MEXIY
MOBEJICHUEM TPABOMEPHBIM U HEMPABOMEPHBIM, MPOTHBOIMPABHBIM»!,- BEPHO
3ameueHo B.H. Kynpssuesbim. 1o xe moguepkuBaer u P.T. XKepyros, korma
MUIIET, YTO IOHSITUE «IIPABOMEPHOE MOBEACHHE» SIBIISIETCSI COCTABHOM YaCThIO
OoJiee MIMPOKON KATErOPHUU — «IIPABOBOE TMOBEACHHE», COJIEPKAHME KOTOPOU
OXBATHIBAET JIOOYI0 IOPUIWYECKU 3HAYUMYIO JESTEIbHOCTh, B TOM UHUCIIE
UTIPOTUBOIIPABHYION. 18

Ha wam B3misig, B BBIMICIPUBEIEHHOM IIOJIOXKEHUU ITPOTHUBOIIPABHOE
MoBeJieHHe OOOCHOBAHO HAa3BAHO IMPABOBBIM (HO HE TPaBOMEPHBIM), Kak,
CcOOCTBeHHO, OOOCHOBAHO HA3bIBAIOT INPABOBHIMH M HE3aKOHHBIC aKTHL. Bemb
3[1eCh pPeub UAET HEe O MPaBOMEPHOCTH JIMOO HEMPABOMEPHOCTH, & 00 OTHECEHUH
JAHHBIX (DEHOMEHOB K IOPHIMYECKUM SIBJICHHUSM, HE O MpaBe KaK TaKOBOM, a O
IOPUIMYECKOM ObITHE, O crienuduieckoit (popme KU3HEAEATEITbHOCTH, KOTOPbIE
HeM30eKHO BKJIIOUAIOT B ceOsi W TeHeBOW cektop. «[IpaBoBasi >Xu3Hb, —
00OCHOBAHHO OTMEUAETCsl B JIUTEPATYpEe, — BKIIIOUAET CBOMM COJICp)KAHHEM U
JEUCTBUSI T.H. «TEHEBOTO IpaBa» M PA3IMYHOTO POJIa MPABOBBIE AHOMAJIUHU.
[TpaBoBasi maTonorvsi B 3TOM CMBICIE TAaKXK€ YAaCTh MPABOBOW JKU3HU, €€
UHTpETUeHTH 9,

[To10o6HO 3KOHOMHMYECKOW KH3HU, KOTOpasi COCTOMT HE TOJIbKO U3
MOJIOKUTENIBHBIX HaYaJl, HO U U3 OTPULATEIbHBIX (KPUMUHATIbHAS, KTEHEBASH»
— «4epHas», «cepasi» IKOHOMHUKA), U MPaBOBasi )KU3Hb TOUHO TAK e BKIIOYAET
B ce0s1 pa3Hble MOJIOCH JKU3HEHHBIX IPOIIECCOB, PA3IMUHYIO, 3a4aCTYIO MPSIMO
MIPOTUBOIIOIOKHYIO, FOPUINYECKYIO PEATbHOCTD.

ITostomy TpynHo cornacuthesi ¢ B.K. babGaesbim u B.M. bapaHoBbIM,
KOTOpPBIE ONPEIENSIOT MPAaBOBYIO KU3Hb TOJIBKO C TO3UTUBHBIX MO3ULIMIA.
«CounanpHO-IpaBoOBasi KW3Hb, — IO HX MHEHMIO, — COBOKYIIHOCTb
MHOT'000pa3HbIX BUIOB U (OPM KOHCTPYKTHUBHON COBMECTHOW AESITEIbHOCTH
moneil B chepe mpaBa, HaMpaBleHHON Ha obecrieueHHe YCIOBHII M CPEICTB
CYLLIECTBOBAaHUS, peanu3anuo WH/VBUIYaJIbHBIX u 0OI11eCTBEHHBIX
MOTpeOHOCTEN, THTEPECOB U LIGHHOCTEM».

Hymaetcsi, 1100ast )KU3Hb, HE3aBUCUMO OT €€ (POPMBI HE MOXKET COACPKATh
TOJIbKO KOHCTPYKTHUBHBIE, MOJIOKUTEIbHbIE Hauaia, UOO OHA BKJIIOYAET B ceOs
BCE BO3MOKHbBIE IIPOSIBJIEHUSI, pE€aJIbHOE CYLIECTBOBAHUE PA3TINYHBIX TEHACHIIUH,
BUJIOB MTOBEACHUS, CO BCEMH UX TOCTOMHCTBaMU U HemoctaTkaMu. A.T1. Cemutko
BEpHO OTMEYAET, YTO «HETaTUBHbIE IOPUAMYECKUE SBJIEHUS. OTHIOJb HE B
MEHbIIIEN CTEIEHH, yem» MO3UTHBHBIE KOMITOHEHTHI MpaBOBOM
JIECTBUTEIIBHOCTU «XapPAKTEPU3YIOT, XOTS M C OTPULATEIIBHONH CTOPOHBI,
YPOBEHb Pa3BUTHUS MIPABOBOM KU3HM OOILIECTBA TOM WJIM HMHOM COLUAIBHO-

' Kynpseues B.H. IIpaBooe noejienne: HopMa 1 naronorus: Monorpagus. M., 1982. C. 3.
*® JKepyros P.T. Teopus rocynapctsa u npasa: Yuebuuk. Mocksa—Hanpuuk, 1995. C. 227.
*? Toiiman—Kanuuckuit U.B., Usanen I'.U., Uepsonrok B.U. Yka3. cou. C. 395.

? BaGaes B.K., Bapanos B.M. O6mas Teopusi npasa: Kparkas summknonenuns. H. Hosropox,
1998. C. 21.
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9KOHOMUYECKOHN hopMarmm»?!,

B 910l CcBSI3M MOHSTHE «IIPaBOBas KU3HBY» MO3BOJISIET BeCbMa 0OBEMHO
B3IJISHYTh Ha TPABOBYIO JCHCTBUTEIBHOCTh KaK MO3UTHUBHOTO, TaK |
HETaTUBHOTO IuTaHa. TakoW B3rasa HeoOxoauMm, MO0 MpUIAET MPABOBBIM
peanusiM OIpeeNIeHHYIO 1IeIOCTHOCTh. Beab BaXKHO BUAETH B MPABOBOM JKU3HU
HE TOJIBKO ILTIOCHI, HO M MUHYCBI. VIMEHHO C TTOCTIETHUMHU TIPABO U BCS MPAaBOBAs
cucTeMa Mpu3BaHbl O0pOThes. JlaHHAS KaTeropus 1aeT BO3MOXKHOCTb CMOTPETh
Ha CYIIECTBYIOIIMI IOPUINYECKUI OBIT HE Yepe3 «PO30BbIE OUKHI», a, HA0OOPOT,
CO BCEMHU €ro JOCTHXKEHHSIMH M TOTepsSMHU, YCIeXxaMu U HeyJadyaMu,
CBEPILEHUSMHU U OIINOKaAMHU.

«JItomu ¢ pa3BUTBIM W YTOHYEHHBIM IMPABOCO3ZHAHMEM HCIIBITHIBAIOT
HEPEIKO TMPOTUBOIMPABHOCTh [ESHUS, KaK o0cCco00e TATHO, TPHUCYIIEe eMy
peanbHO; I HUX 3TO YK€ HE TOJIBKO «PEe3YJIbTAT UACATBbHOU OIICHKU C TOUYKH
3pEeHHs] MPABOBOM HOPMBI»: TAKOE JIESHHE JCUCTBUTEIIBHO TMEPEKUBACTCS UMH
KaK OOBEKTHUBHO «TEMHOE» JeNI0. B co3HaHNM, TTOCIIeI0BATEIFHO MTPOyMAaBIIIErO
9Ty OOBEKTHUBHOCTH 3HAYAILETO IMPaBa, MOXET BO3HUKHYTH MPaBIONOAOOHBII
o0pa3, COTJIaCHO KOTOPOMY Ha KaXIOM MPEIyCMOTPEHHOM MESHUU WIH
COCTOSTHUH Y€JIOBEKA MOYMET HEKUM «OTHEHHBIN A3bIYOK», BHIPAKAIOIINN CBOUM
[IBETOM €ro IPaBOBOE 3HAUEHHE: CHHUU OTOHEK BBIPAXKAET IMPABOMEPHOCTH
JIeSTHUASI WM COCTOSIHUS, KPACHBIM €ero MpOTHUBOINPABHBIA XapakTtep. Eciau
JIOMYCTUTh 3TOT 00pa3, TO TMpaBOBas XWU3Hb MPEACTAHET B BHUAEC MHOXKECTBa
CHUHUX U KPACHBIX OTOHBKOB, KOJIEOIIOIINXCS, MEHSIOIINX CBOM I[BET, yracaoInX
Y BCIIBIXMBAOIIUX 3aHOBO» 22,

Otrcroma [ajneko He CIyd4allHO B pPa3BUTUU NPABOBOUM  KU3HU
MMPOCMATPHUBAIOTCS JBA MPSIMO MPOTUBOTIOIOKHBIX HATIPABJICHHS: OJTHO CBSI3aHO
C OpPraHM3alMeN COLMAIBHBIX CBA3EH, B TOM YHCIE U C IOMOIIBIO MPAaBOBOU
MOJUTUKHU; APYroe — C WX Je30praHu3anueidl. B mpaBoBOW KU3HU €CTb H
TAapMOHMSI MEXIy €€ OJJIeMeHTaMU, HO €eCTb U OIPEICICHHBIM pasniaj,
PaccorIacOBAHHOCTh, HAPYIIIEHUE U3BECTHOTO PaBHOBECHS.

['panuiia Mex 1y TEHEBOM U CBETOBOM (JIeTAIbHOMN, OUIIUAITBHOMN) YacTsIMU
MpaBOBOM JKM3HM BeChbMa IMOABIKHA W HMEET B PA3JIMYHBIX CTpaHAX CBOU
ocobennoctu. Tak, mpoOiembl 1060M3Ma, TPOCTUTYIIMN, MHOTOXXEHCTBA U T.II.
pemarTcs, Kak M3BECTHO, MO-pa3HOMY B pa3HbIX cTrpaHax. Hampumep, m1000u3m B
LEJIOM psJie CTpPaH JIerajiu30BaH, TO €CTh IIepeBEJeH U3 TEHEBOHW 4YacTh
IOPUIMYECKON KU3HU B CBETOBYIO, BBIBE/ICH, UYTO HA3bIBAECTCS, HA CBET MPABOBOTO
PETYIMPOBAHUSI.

Mexay TeHeBOH M OQUIMAIBHONW 4YacTIMH IIPaBOBOM JKU3HH HACT
MOCTOSTHHAS, ©XKeJacHas, eXeMHUHYTHas Oopbba, cBoeoOpas3Hasi KOHKYpPEHIIHS.
[Tpuyem BaXHO TOHSTH, YTO TEHEBOW CETMEHT MPABOBOW XU3HH HEUCTPEOUM B
nojaHoOM Mepe. Hurne emie Hukakash mpaBoBasi CUCTEMa HE CMOTJIA MOOEIUTH
MPECTYITHOCTh W WHBIE MPOSIBIICHUS TEHEBOM HOPUINYECKON NIEVCTBUTEIIBHOCTH.

! Cemurko A.I1. [IpaBoBast KyJIbTypa COLHATHCTHYECKOTO OOIIECTBA:CYIIHOCTb,  POTHBOPEYHS,
nporpecc: Monorpadus. Ceepaiosck, 1990. C. 33.
> Mnpun MLA. O cymmoctn npaBoco3sanus. M., 1993. C. 38-39.

12



XAETH XYKYKIL. IPABOBASI )KM3Hb. Nel (01) 2013

X MOXHO nHITh MHUHUMU3UPOBATD, HO6CI[I/ITB K€ Ha CTO NMPOLCHTOB HCIIb34. ITo
KparlHEN Mepe, 3TOTO €IIE HUKOMY HE YIaBaJlOCh.

Kak HM mapanokcalbHO, U CBETOBas, U TEHEBAS YACTU IOPUIUUYECKOTO
OBITHS T10-CBOEMY JPYT ApYyra JOMOIHSIOT (KaK AeHb U HOYb, KaK JIETO U 3UMa).

Bonee Toro, TeHeBas OpUAWYECKas JKU3Hb HMEET M OIPEICICHHOE
MMO3UTHBHOE 3HAaUeHHe s oO1ecTBa. M 3aech mocnoBuiia «HeT xyaa 6e3 moopa»
BITOJIHE 6yI[CT KCTaTu. PGLII), B 4aCTHOCTHU, UACT O CIACAYIOIHNX CUTyalluAX.

1) IlpakTuyeckn Bce PEBOIONMOHHBIC WJIEW, KAUYECTBEHHO HU3MEHSIOIINE
OTHOIIICHWS, BO3HWKAJM CHadajla B paMKax TeHeBOH (HedopmalbHON) dYacTh
MpaBoBO ku3HU. Tak, uaen cBoOOBI, CIPABEITIMBOCTH, PABHOIIPABUS VIS BCEX
MOJUTAHHBIX HE COJIEPXkKAJIUCh U3HAYAIILHO B pabOBIaeIbuecKoM U (eoaaTbHOM
oUIIMATFHOM 3aKOHOJATEIBCTBE. DTU MPOTPECCUBHBIE HPABCTBEHHBIE IIEHHOCTH,
KOTOPBIE CUHTAJUCH IO TOPHI 10 BPEMEHU €pechio, BOPBAINCH B Oypikya3HOE
MpaBo U3 HeO(UIMATBLHOU chephl.

2) Teneas yacTb MPaBOBOM KU3HU JAET BCE HOBBIE UMITYJIbCHI IS
Pa3BUTHS U COBEPIIIEHCTBOBAHMS JIETAJIBHOM MpaBoBO ku3HU. [1po6ernsl, HOBbIE
MPECTYIUIEHUS, OITUOKH U T.JI., KOTOPBIEC BHICTYMAIOT 3JIEMEHTAMHU TEHEBOTO
CErMEHTAa MPABOBOM KU3HUA CTUMYJIUPYIOT K IIOUCKY IPOTUBOSINS, K
M300PETEHNIO HOBBIX IOPUINYECKIX KOHCTPYKIUH, TTpaBmiI, cpeacTB. He 3pst ke
BeJIb TOBOPST, UTO HA OIIMOKaX ydaTcs. Tak, MpecTyMHUKU, OPraHU30BaBIITNE
CBOIO JEATEIBHOCTb HA OCHOBE HOBATOPCKUX METOI0B, C UCIIOJIb30BAHUEM
COBPEMEHHBIX TEXHUUYECKHUX CPEJICTB, MOAYAC «ITOATAIIKABAIOT K
pehOpMHUPOBAHHIO U COOTBETCTBYIOIINE MTPABOOXPAHUTEIIBHBIC OPTaHBI.

3) TeneBas yacTb NPaBOBOM NEUCTBUTEIIBHOCTH TAKOM K€ OPUEHTUDP IS
MpaBOBOW MOJIMTUKH, KaK U JierajpbHas. Hampumep, ecim B CTpaHe CIMIIKOM
MHOTO 3aKJTIOYEHHBIX, HAOIIOAAeTCsl 3HAUUTEIBHBIN POCT TSHKKUX MPECTYIUICHUMA
U T.II., TO TOCYIAPCTBO JIOJKHO MPUHUMATH COOTBETCTBYIOIIAE MEPHI — B IIEPBOM
Cllydae MOXET IMPOBECTH aMHUCTHIO, CMSTYHUTH KapaTelbHYIO TOJMTUKY, Ooee
THOKO pearupoBaTh CHUCTEMOU YrOJIOBHBIX peNpeccuii Ha Te€ WIM HHBIE
MPECTYIUIEHNS; BO BTOPOM — ITOBBICUTH JCHMCTBEHHOCTH MPAaBOOXPAHUTEIBHBIX
OPraHOB, YKECTOUNTh OTHAEIBHBIE BUIbl YTOJIOBHBIX HAKA3aAHWUH U T.II.

BopoTbcs ¢ TeHeBOI 4acThio MPAaBOBOM KU3HU MOXKHO U HYkHO. OJHaKO
JleflaTh 3TO HeoOXoaumo OoJjiee TOHKO, TMOKO M AMIUIOMAaTU4YHO. TyT OJHUM
HACKOKOM JieJla He pemuTh. HyXHO 3HaTh 3aKOHOMEPHOCTU OCYIIECTBJICHUS
JITAaHHOW TEHEBOU MPaBOBOU JEUCTBUTEIBHOCTH.

B3sTh, k mpumepy, aHTUTEPPOPUCTHYECKYIO omepaiuio B YeuHe.
VuuteiBasg, 4YTO cpeau OOEBUKOB OBUIO HEMaJO OOMAaHYTHIX, HACHIBHO
YBEJICHHBIX, IyMal0, MHCTUTYT aMHUCTUU TaM BITOJIHE OOOCHOBAHHO TTPUMEHSIIICS.
OH CcTUMYIMPOBAJT HEYCTONYHMBBIX TOPIIEB MMEPEHTHU, UTO HA3BIBAECTCS «U3 TEHHU Ha
cee™». To ecTh 3Ta omepaius cojepkanga He TOJBKO KapaTelbHbIE MEpPhI, KOO
00BEKT BO3ACHCTBUS ObUT HeogHOPOAEeH. CaMa K€ aMHUCTUS — 3TO 3aKOHHBIN
croco0 Jierajau3aluy TeX WIK UHBIX CYOBEKTOB, IOPUIUUECKOE CPEJICTBO MEePEBOIa
HX U3 TEHEBOT'O CETMEHTA IPABOBOM XKWU3HHU B CBETOBOM.
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WMnm B3S9Th HAIOTOBYIO PEBOIIIOMIO, corjlacHO kKoTopoi ¢ 1 ssuBaps 2001
roja paguKaIbHO MEHSUIHCH CTABKH HAJIOTOB B CTOPOHY MX YMeHbIlleHUs. B 3Toif
CBSI3W B IEYATH OTMEYAJIOCh, UTO «CETOJHSI HAJIOTOBas CUCTEMa CIOCOOCTBYET
MacCOBOMY YKJIOHEHHMIO OT HAJOTOB, YXOAY 9KOHOMUKHU «B T€Hb», YMEHBIIECHUIO
WHBECTUIIMOHHONW  AKTUBHOCTHM, B  KOHEYHOM  cUeTe —  TaJCHUIO
KOHKYPEHTOCITOCOOHOCTH POCCHICKOTO Om3Heca. BBenaeHume enuHOW CTaBKH
MOJIOXOJTHOTO  HAJIOTa, CHIDKEHHE pPa3MEepOB OTYHUCIEHUM B COIMAIIBHBIC
BHEOIOKETHBIE (DOHIBI TOMOTYT BBIBECTH JOXOIBI U3 TEHU»23,

Ha teuenue mpaBOBOi XM3HU BIHMSET MHOXKECTBO PA3IUYHBIX (PAKTOPOB:
(bMHAHCOBO-?KOHOMHUYECKUE, MAaTEPUATIbHO-OPTraHU3aIlMOHHbIE, TMapTUHHO -
MOJIUTUUECKHE, HPaBCTBEHHO-PETUTHO3HBIE, HaIMOHAJIbBHOUCTOPUYECKHE,
KYJbTYPHO-UICOJIOTHIECKHE, COIMAIIBHO-KJIACCOBBIE, TEXHUKO -
MH(pOpPMALIMOHHBIE, TyXOBHO-HAY4YHbIE, TpUpOAHOTeorpadudeckue u T.10. Tax,
KIMMATHYeCKHEe W Teorpauiyeckue YCIOBHUS CYIIECTBOBAHUS KOHKPETHOM
CTpaHbl, OECCIIOPHO, OTKJIAABIBAIOT CBOM OTMEUATOK HA XapakKTep IPaBOBBIX
00bIYaeB, MPUPOAY MPABOBBIX aKTOB. Bpsia 1 KTO OyIeT OTpULaTh U TOT (aKT,
YTO MMEIorecs (MHAHCOBOAKOHOMHYECKHE U MaTepHAIbHO-OPraHU3AIMOHHBIE
PECYpPChI  MOTYT BBICTYIIUTh B POJIM BaXKHEUIIUX TapaHTUH HOPUIUIECKUX
MpeAnucaHuii 1 MexaHn3mMoB. KoMibioTepusanms 1 UHbIE CPECTBA TEXHUKO
MH(POPMAIIMOHHOTO  MpoIlecca  COACUCTBYIOT, B  YaCTHOCTHU, CO3/IaHUIO
MH(POPMAIIMOHHO-TIPABOBBIX CHCTEM, IMO3BOJISIIOMIMX OoJiee OMEPATUBHO W
3¢(HEKTUBHO TOIB30BATHCS IOPUIUUYECKUMH BO3MOXKHOCTSIMU. B 3aBucnuMocTu ot
COIMAIIBHOM CTPYKTYPbI o011IeCcTBa, CTENEHU HAMPSKEHHOCTH B KJIACCOBBIX,
HAIIMOHAJIBHBIX U PEIMTHO3HBIX OTHOIICHUSX, XapaKTep U COAePIKaHUE TPABOBOU
KU3HU MOTYT B 3HAUUTEIIBHOW Mepe pa3imndaTbCs MEXIy coboil. SIcHo, 4To B
MOJ/UTMHHO JIEMOKPATHYECKOM T'OCYJApCTBE, /1€ HAPO MOXKET PEATHbHO MOBIHUSTH
Ha BJIACTh, TJI€ YEJIOBEKY MPEAOCTABIEHBI HEOOXOIMMbIEC IOPUINYECKUE PhIYarH, B
MPaBOBOM KU3HU OOJIBIIIE COIMIAPHOCTH M 3AKOHHOCTH.

His Toro, 4To0BI AaKTUBHO M PE3YJIbTATUBHO YYAaCTBOBATH B IMPABOBOM
KU3HM, HEOOXOAUMBI COOTBETCTBYIOIIME 3HAHUS, YMEHUS W  HaBBIKH,
KOMIIETEHTHOCTh U MPO(PECCUOHAIN3M CYOBEKTOB IOPUIUUYECKON JESITEIBHOCTH,
nbo ropuanueckas cepa — MBI MUP CO CBOUM SI3BIKOM, CHCTEMOM ITOHSITHH,
TPAAUIUSIMH, UCTOpHEH, KyabTypoi. [loaToMy mpaBoBasi KM3HB 3aBHCUT M OT
CTENeHN 3HAHMS OOINECTBOM 3aKOHOB M MOJ3aKOHHBIX AKTOB, U OT YPOBHS
pPa3BUTHSL €r0 MPABOCO3HAHUS, M OT COLMAJIbHO TPAaBOBOM aKTUBHOCTH
KOHKpeTHBIX Juil. «Hapoay HeoOXoauMoO M JTOCTOWHO 3HATHh 3aKOHBI CBOEH
crpanbl, — otMevan M.A. NnbuH, — 3TO BXOAUT B COCTAB MPABOBOM KU3HU»*, B
npyroii kaure M.A. VnbuH cipaBeyIMBO OTMEUAJl, YTO «ECIA UYEJTOBEK XOYET
BHUJIETh CBOM JIMYHBIE MpPaBa OTPAKICHHBIMH U 3ALTUIICHHBIMHU, TO OH JIOJIKEH
BJIOKUTHCSI CBOMM ITPABOCO3HAHMEM B 3Ty OOIIECTBEHHYIO MPABOBYIO JKM3Hb W
BEPHO y4acTBOBATH B €€ YCTPOCHUN» .

IMucekmMa wm oOpaimeHus: POCCHUCKUX TpaXJaH B CPEACTBA MAacCOBOM

23 Poccuiickas razera. 2000. 11 uross.

** Wnpun ULA. O cymHocTH npaBocosHanus. M., 1993, C. 24, 37.

25 Unbun U.A. O npaBoco3Hanuu // Codpanue counnennii B 9—ru Tomax T. 1. M., 1993. C.
26.

14



XAETH XYKYKIL. IPABOBASI )KM3Hb. Nel (01) 2013

nH(popMaALIMK TTOTIAC COMIEPKAT CYryOO MKAMBEHUYECKHE HACTPOEHUS IO MTOBOIY
IIOCTPOEHUS Y HAC IIPaBOBOI'O TOCYAApPCTBA, KaK OyJITO €ro KTO-TO MOCTPOUT 6e3
CaMMX 3THX T'paXKJIaH.

Mexny TeM TOJbKO OCO3HAHUE HEOOXOJUMOCTH HHHUIIMATUBHOTO
MOBE/ICHUST B MPaBOBOM cdepe, MOBBIINICHUS IOPUAUYECKON U TMOJIUTUYECKOM
KYJIbTYPbI CMOKET CTAaTh HACTOSIIEH rapaHTHel MPUOPUTETA MPAB YelloBeKa KaK
BBICIIIEH IIEHHOCTH HaJ MpaBaMU rocyaapcra. Tak ke Kak J000H yBaKaroIUit
ce0sT CIOPTCMEH [OJDKEH €XETHEBHO IMOJIEPKUBATH COOTBETCTBYIOIIYIO
¢usnueckyo GopMy U MOCTOSHHO MOJATBEPKIATH BBICOKHUE PE3yIbTAThl, TOYHO
TaK *e U OOLIECTBO, U KaXIbl MHAMBUI €KEIHEBHO IOJDKHBI MOJACPKUBATH
CBOIO «IPaBOBYIO (opmy» OBITHS, TMOCTOSHHO OOpOTbCS 3a CBOM IIpaBa,
OTCTaMBaTh CIPaBEJIUBOCTb, OO MPaBOBOE TOCYAAPCTBO — 3TO HE CTOJIBKO
pe3ynbTaT, CcKoIbKO Tmporecc. OH He JOCTUTaeTcs aBTOMATHUYECKH, pa3 |
HaBcerna. JIaHHBIH ypOBeHb MPABOBOM JKU3HU HEOOXOIMMO CHUCTEMATHYECKH
MO//IEP)KUBATh, OTBOEBBIBATH y OECIIpaBusl.

[TonsiTe «mpaBoBasi XU3HB» — OOIIETEOPETUYECKOE IO CBOEH CyTH,
oboO1aroiiee pasHble OTpacieBble BHUABI NMpaBoOBOM xu3HU. [lyisi Hambomee
MOJIHOTO €ro HUCCIENIOBaHUS PACCMOTPUM €ro COOTHOIIEHHE C TaKUMH
«POACTBEHHBIMU» TOHSITHSIMHU, KaK «IIpaBoBas ¢Gopmay, «IIpaBOBas CUCTEMAY,
«IpaBOBasi KyJIbTypa», «IOPUAMYECKAs HAACTPOWKA», «IIpaBOBas Cpeaar,
«MEXaHU3M MPABOBOTO PETyIUPOBAHUS.

Mexny HUMH, OeccCiOpHO, HeMaslo o0Iiero. Bce oHM BBICTYHalOT CBOETO
pOa KOMIUIEKCHBIMH, MPEAETbHO MIHUPOKUMH TOHSITHSIMU — KaTETOPUSIMH,
BKJTIOYAIOIIUMU MHOTOYHCIICHHbIE IOPUANYECKHUE 3JIEMEHTBI: IPABOBBIE AKTHI,
MPABOCO3HAHUE, MPABOBYIO MPAKTUKY, MPABOOTHOMICHUS] U T.M. DTHU TMOHATHUS
B3aMMOCBS3aHbI, 0003HAYAIOT COOO TOBOIBHO KPYIHbBIE MJIACTHI OBITUS TpaBa,
collepkaT B cebe pasnuyHbie (POPMBI €ro MPOSBICHUS.

Bmecte ¢ Tem «IIpaBoBas XWU3Hb» — CAMOCTOATCIIbHASA HOPpUAUNYCCKAA
KaTeropus:da, OTIN4Yaromasacda OT BbIIICHA3BAHHbBIX KaTCFOpI/If/'I.

HaubGonee Onmu3ka k Heil karteropusi «mpaBoBast (opma», KoTopas B
OCHOBHOM HCIIOJIb3YETCS B OIPENEICHHOM KOHTEKCTe, MPEXIe BCEro s TOTO,
4TOOBl CTPYKTYpPUPOBATH COIMAJbHBIE CBS3M M IOKAa3aTh pOJIb IpaBa Kak
(hopMaTbHO-IOPUAMUECKOTO MHCTUTYTA B €r0 COOTHOLIEHHUH C COIMAIbHO-
9KOHOMUYECKUM, KYJIbTYPHO-HPABCTBEHHBIM M MOJUTUYECKUM COACPKAHUEM —
MHOT'000pa3HBIMU U IEPBUYHBIMH OOIIECTBEHHBIMU OTHOIICHHUSIMHU.

OnHako Bcell IOPUANYECKON PeaIbHOCTU MOHSITHE «IIpaBoBas (popma» He
OTpa’kaeT, IIOCKOJIbKY HE MOXeT BKJIIOYaTh B ce0s €e HeraTuBHYIO,
HeIIpaBOMEPHYIO dacTb. OTpakaTh BCIO IOPUINYCCKYIO JIEUCTBUTEIIBHOCTH (Kak
HACTOSIIYI0, TaK M TMPOILIyI0) — TMpeporatuBa U, COOCTBEHHO, TIJIABHOE
MpeAHa3HAUYEHUE JIUIIb TIOHSTUS «IIPABOBAs XU3HB» (CAMO CIIOBO <CKU3HB» BO
MHOTOM O0O3Ha4YaeT KakK pa3 peasibHyIO JeHCTBUTEITBHOCTD).

HpaBOByIO KHU3Hb HECJIb3s CBOJUTH TOJBKO K IOPUIANYCCKOMY 6I)ITI/IIO, no6o
npaBoBas pPCaJIbHOCTb OXBATbLIBACT WM CO3HAHHE, TOUYHEC IIPAaBOCO3HAHUE C €TI0
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3JIEMEHTAMH — MTPABOBOM MICUXOJIOTUEN U TPABOBOU UACOTIOTHUEN.

TouyHo Tak Xe Kak B TOJUTHYECKOW HAayKe Hapsay C IOHSITHEM
«TIOJIUTUYECKAsT CHUCTEeMa» CYIIECTBYET TMOHSTHE «IIOJUTUYECKAsS >XU3HB» U B
OPUCIIPYACHIINA HapSIAy C KaTeropuel «IpaBoBasi CHCTEMa» HEOOXOIUMO
«IIPOMHUCATh» U KaTErOPHIO «IIPaBOBas XU3Hb». TO €CTh B IOPUANYECKON HAYyKE
MMOHSITHE «IIPpaBOBasi >KU3HB» M «IPaBOBas CHCTEMa» BO MHOIOM JIOJDKHBI
COOTHOCHUTBCS  IIOJOOHO  COOTHOIIEHWIO B  I[OJUTOJIOTMUA  IOHSITUN
«TOTUTUYECKAS KU3Hb» U «IIOJIUTUYECKasi CHCTeMa» (a B 9KOHOMUYECKOM HayKe
TTOHSTHI «9KOHOMHUYECKAS KU3Hb» U «3KOHOMUYECKAsI CUCTEMa).

[TpaBoBasi cucremMa coO3[1a€T YCIOBHUS [JI1 HOPMAJIBHOI'O IMPOTEKAHUS
MpaBOBOM KU3HMU, oOOecreyeHusi ee CTAOWIbHOCTH, HEUTpalu3aluu U
BBITECHEHUS M3 HEEe HETraTUBHBIX IOPUAMYECKUX SIBJICHUN (IIpaBOHAPYLIEHUH,
3JIOYNMOTPEONCHU W MHOM «3JI0KAYECTBEHHOM IOPUIUYECKON OIyXOJn»).
JpyrumMu cioBamu, OHA, TAK)K€ KaK M IPAaBOBAs IMOJUTHUKA, IO OTHOIIEHUIO K
MPABOBOM U3HM WIpPAET OPraHU3YIOIIYI0 POJib, MPUIAET €l olpenesieHHOe
€AMHCTBO, IpaBOMEepHble Hayaja. OTcioga BaXHO COBEPILIEHCTBOBATH U
YKPEIUISATh 3JIEMEHTHI MPABOBOI CUCTEMBI POCCHUCKOIO 0OIlecTBa, YTO Oyner
CO/ICMCTBOBATH OOOTAIIEHUIO U ONITUMU3AIMHU €TI0 IPABOBOM KU3HMU.

Mexny TeM TIpaBoBas CHUCTeMa BBICTyHaeT JIMIIb COCTABHOM
HOPMATHUBHO-YMOPSIOYMBAOIIEH YacThl0 CaMOW MPaBOBOM JKWU3HHM, HOO
ToCIeHee SIBJIeHNE (U MOHSTUE) IIMPEe IEPBOTO.

Ecnu  moHumaTe  1OJA  NpPaBOBOM  KU3HBIO  BCIO  MPABOBYIO
JIEHCTBUTEIIBHOCTh, TO HEOOXOAWUMO C/ENaTh OTOBOPKY IO OTHOIIEHUIO K
IAPOKOMY TMOHHUMaHMIO TmpaBoBod cucrembl. Tak, H.U. Marysos,
XapakTepusyss NpaBoByK cucreMy, numer: «C MIUPOKUX TEOPETHUYECKUX
MO3ULIMIM MpaBoOBasi CHUCTEMA — CIIOXKHOE COOMpPATEIbHOE MHOTOIIAHOBOE
MOHSTHE, OTpa)kalollee BCIO  COBOKYIIHOCTb  IOPUAWYECKUX  SIBJICHUH,
CYIIECTBYIOIIMX B OOILIECTBE, BECh apCEHAJ MTPABOBBIX CPE/ICTB, HAXOMSIIUXCS B
ero pacnopsbkeHum». W pamee: «TpynHo cebe TMpencTaBUTh KaKHe-TO
CYILIECTBEHHBIE KOMIIOHEHTBI PEAJIbHON MTPABOBOM IEHCTBUTEIBHOCTH BHE PAMOK
MPaBOBOI CUCTEMBI OOIIIECTBA, BHE €T0 MPaBOBOM chepbin.

B npunuune, nogqo6Hasi TOUKa 3peHUs] BIIOJHE JIOTMYHA U, OECCIOPHO,
MMeeT MpaBo Ha cyuiecTBoBaHue. OgHAKO, 1yMaeTcs, aBTOp UMeJl B BUy JIUIIb
MO3UTUBHYIO CTOPOHY IPaBOBOM JEMCTBUTEIBHOCTH, TaK Ha3bIBAEMYIO,
[IPAaBOMEPHO-TIOJIOKUTENIbHYIO €€ YacTh, YTO HAIUIO OTPAXKEHUE B CIEAyIOLIEH
neduHunmu. «B utore, — noguepkuBaetr H.M. MaTy30B, — IpaBOBYIO CUCTEMY
MOKHO  OINpEAENUTh KAaK COBOKYIHOCTb BHYTPEHHE  COIJIACOBAHHBIX,
B3aMMOCBSI3aHHbIX, COLMAJIBHO OJHOPOAHBIX IOPUIUYECKUX CPEACTB, C
MOMOILIbIO KOTOPBIX TOCYIAPCTBO OKA3bIBAET HEOOXOAUMOE

26 Mary3sos H.H. IIpaBoBast cuctema u mmanocts. C. 13.
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HOPMATHUBHOC BO3JIeliCTBHE Ha O6H.ICCTBCHHBI€ OTHOLICHUSA (3aKpCHJ'ICHI/IC,
PEryJImpoBaHuC, OXpaHa, SaI_LII/ITa))>37.

DneMeHTaMu IIPaBOBOM CUCTEMBbI BBICTYIAIOT, MPEXK/IE BCETO, T€, KOTOPbIE
HEOOXOTUMBI TUTSt npoiecca IIPABOBOTO peryi1upoBaHus, TUTSt
LIEJICHANPABICHHOTO BO3JEHCTBUSI HAa CO3HaHUE M ToBeneHue cyobekToB. He
TOCIIOJICTBYIOIIAs] MPABOBasl MJIEOJIOTHS M HEraTHUBHbIE MPABOBbIC SBICHUS —
MPECTYIHOCTh, IIpaBOHApyIlleHus, [aedopMalud M T.M., TOXKE HUMEIOIIIe
OTHOIIIEHHWE K OBITUIO MpaBa M 00JIaJaIONINe OINpPEeAETICHHON IOPUANYECKON
OKPAacKoii, K 3JIeMEHTaM IPaBOBOM CUCTEMBbI HE OTHOCSITCSI.

[IpaBWIbHO OTMEYAETCs B JIMTEPATYPE, UYTO «OyTy4l CTOPOHOM MPaBOBOIA
KM3HHM, IIpAaBOBas CHUCTEMa IMPEICTAaeT KaK BHYTPEHHE OpraHW30BaHHAs,
JTMHAMHWYHAS 1IEJIOCTHOCTh, COCTOSIIASI U3 MPOIECCOB U ACUCTBUI, BEAYIIMX K
00pa30BaHUIO W COBEPIICHCTBOBAHUIO IPABOBBIX SIBJIEHUH W B3aUMOCBS3ei
MEXTy HUMI»28,

B 9Toli CBsSI3M KaTeropus «IpaBoBas JKU3HB» IO3BOJISIET TOPA3I0
MaciitabHee OIICHUBATh MPABOBYIO JIEHCTBUTEIHLHOCTh KaK MO3UTHBHOTO, TaK U
HeraTuBHOrO TutaHa. [logoOHas kateropus ceiiyac BecbMa BOCTpeOOBaHa, MO0
MPHUIAET OTPAXKAIOIMIMM €I TIPABOBBIM DPEATIUsIM OMNPEICIICHHYIO IEITOCTHOCTb.
Benp B 11000 KM3HM, B TOM YHCIE U IPABOBOW, CYIIECTBYIOT
pa3HOHAIPABJICHHBIC SIBICHUSI W TIPOLIECCHI, KaK IMOJIOKHUTEIbHbIE, TaK M
oTpulaTenbHble. IMEHHO MOCIETHUM TIPABO M BCS MPABOBASI CUCTEMa ITPU3BAHBI
MPOTUBOJICHCTBOBATh. [lOHSITHE «IIpaBOBasi JKU3HB» JaeT BO3MOXKHOCTb
CMOTpPETh Ha CYIIECTBYIOIIEE IOPUINIECKOe ObITHE OOJIee OOBEKTUBHO, CO BCEMHU
€ro  TPOTPECCUBHBIMH U PETPECCUBHBIMU  TEHJCHIUSIMH  pa3BUTHS,
OIarONPUSTHBIMU W HEOJArONPUATHBIMH TIOCIEACTBUSMU [UISl OPraHU3AINH
COILIMAJIBHBIX CBSI3CH.

Kpowme Bcero npouero oHa xapakTepusyeT coOoil He TOJIbKO COBOKYITHYIO
YIOPSIAOUYEHHYI0O U HEYHNOPSAOYEHHYIO IMPAaBOBYIO JEUCTBUTEIBHOCTh, HO U
IIPOLIECC MCTOPHUYECKOTO PA3BUTHSl IIpaBa B 1I€JIOM, OCHOBHBIE 3Tallbl €ro
9BOJIIOIMU. DJTUM KaTeroOpUsl «IIpaBOBasl KU3Hb» OTIIMYAETCS OT KaTeropuu
«mpaBoBasi IEUCTBUTEIBHOCTb». OTCIOIa BpsAI JU MOYKHO COJIMAAPOBATHCS C
tesucom C.C. AnekceeBa O TOM, YTO «.CaMO€ IIMPOKOE IMPaBOBOE IOHSTHE,
OXBaThIBaIOIlleE BCe 0€3 MCKIIOUEHHUs IPABOBBIE SBJIEHUS, — 3TO «IPAaBOBAs
JEHCTBUTENBHOCTBY. DTO — BCE B MUPE ITPABOBBIX SIBICHUN»2.

I[Togq mpaBoBOil KyabTypolt oOIlECTBA IMOHMMAIOT KauyeCTBEHHOE
COCTOSIHUE €ro IPAaBOBOW >KU3HM, BBIPAKAIOLIETOCSd B JOCTUTHYTOM YPOBHE
COBEpIICHCTBA IPAaBOBBIX AaKTOB, M[PaBOBOM M MPaBOINPUMEHUTEIBHON

*7 Tam xe. C. 26.

28 Kyxapyk T.B. IlpaBoBas cucrema 1 cUCTeMaTHKa 3aKOHOJIATENbCTBA. ABTOpEd. TUC. KaH/.
topua. Hayk. CII6., 1998. C. 10.

2% Anexcees C.C. IIpaBo. OmbIT KOMILIEKCHOTO HccinenoBanus: Monorpadus. M., 1999. C.
47.
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ACATCIIbHOCTHU, IIPABOCO3HAHHUSA U IIPABOBOIO pPa3BUTUA JTUYHOCTHU, a4 TAKIKC B
CTCIICHU CBO6OIIBI €€ IMMOBCACHUA U B3aMMHOM OTBETCTBEHHOCTU rocyaapcrsa u
JIUYHOCTH, IIOJIOKUTCIIbHO  BJIMAIOINIMX  HA O6H_I€CTB€HHO€ pPa3sBUTUC H
MNOAACPKAHUC CaMUX YCHOBI/Iﬁ CyHIeCTBOBAaHUA O6I_I_ICCTB3_30. B IIPpUHOUIIC C TAKUM
OoIpeCaACIICHUECM MOXHO COIJIACUTLCH. I[efICTBHTCHBHO, IIpaBOBasd KYJIbTypa, KakK
AKCHOJIOTHYCCKAas KaTeropus, XapPaKTCPU3YCT Ka4€CTBCHHOC COCTOsIHHE
HpaBOBOﬁ JKHN3HU O6H_IeCTBa Ha KaXXIOM JAHHOM 3TalIC €TI0 pa3BUTHA.

OHAaKO TPYJIHO COTJIACUTHCS C TEM, UTO MPABOBAs KYJIbTypa «IIO3BOJISET
OXBaTUTh U OLEHUTH IMPABOBYIO XHU3Hb B 1IEJIOM U OCHOBHbIE Chephl ee
nesitenbHOCTH» . [IpaBoBas KyiapTypa Ooliee y3KOoe MOHSTHE, 0OO3HAYaloIIee
co0oii TUIIIh COBEPIICHHOE, MOJIOKUTETbHOE B TPABOBOM OBITHE M BBICTYIATOIIEE
COCTaBHOHM YAaCThIO KATETOpUU «IIPAaBOBas KM3Hb», BKIIIOYAIOLIEH B cels Kak
COBEpILIEHHbIE, TaK U HECOBEpIIEHHbIE, KaK IIOJIOKUTEIbHbIE, TaK U
OTpHIIATENIbHbIE IIPABOBBIE SIBICHUS U ITPOLIECCHI.

ITonsTue «ropuauyeckas HAJACTPOMKA» IOKA3bIBAET MECTO U POJIb
MPAaBOBbIX Hayaj B COIMAJIbHOM CHCTEME OTHOCUTENIBHO JIMIIIb 3KOHOMHUYECKOTO
0a3uca, MOHSTUE K€ «IIPABOBAS JKU3Hb», BKIIIOUAS IOPUIUUYECKYIO HAACTPOIKY,
AKKYMYJIMpYeT B ce0e M BCe HHBbIE acCleKThl ObITUS IpaBa — PEIUTHO3HBIN,
HaIlMOHAJIbHBINA U T.1.

Ecnu monsitue  «mpaBoBas cpega»  obo3HauaeTr  coOoMl  JHIb
crienu(pUUYECKyr0 TPaBOBYIO aTtMochepy, COBOKYITHOCTh COOTBETCTBYIOIIUX
YCIIOBUH, B paMKax KOTOPBIX OCYIIECTBJISCTCS IOPHANYECKAs JEATEIbHOCTh, TO
KaTeropust «IIpaBOBasi JKU3Hb» —  IOPUAUYECKYIO0 YacTh COLMAIbHOM
KU3HEIEATEIbHOCTH, Bce (DOPMBI M BU/IbI MPOSIBICHUS M peaM3alliy IpaBa, BCe
TO, YTO IMIPOUCXOJIUT B OOIIECTBE M OTHOCUTCS K FOPUIMUECKON chepe.

Ecnu MexaHu3M MpaBOBOTO PEryJIMPOBAHUS — KaTEropus, NMpU3BaHHAS
OTpaXXaThb MPEUMYIIECTBEHHO (YHKIIMOHAJIBbHYIO, TOBEJACHUECKYIO CTOPOHY
Ipasa, IPOLECC €ro JEWCTBUs, TO IIPABOBAsl XU3Hb HE TOJBKO 3TO, HO U
MHCTUTYLIMOHAJIbHbIE HayaJla IpaBa. MexaHu3M MpaBOBOrO PEryJIMPOBAHUS ECTh
COBOKYITHOCTh B3SITBIX B €IMHCTBE HauOOJiee BaXHbIX (HO [AJIEKO HE BCEX)
IOPUANYECKUX CPEACTB, KOTOPBIE OKA3BIBAIOT PEryJIMPYIOLIEE BO3ACHCTBUE Ha
obiiecTBeHHble OTHOIIeHUs. [loHsITHE ke «IpaBoBasi *HU3Hb» BKIIOYAET BCE
IOPUANYECKUE CPELICTBA, BCIO IIPABOBYIO JEHCTBUTEIBHOCTb, UTO HA3bIBAETCH,
BECh UMEIOIIHICS FOPUANIECCKUIN OBIT.

[MpaBunbHo momuepkHyTo FO.A. TuxomupossiM u M.B. Kotenesckoit,
YTO «4YaCTO HA NMPAKTUKE U B TEOPUM MPHUMEHSAETCS PAI MOHATUH, KOTOPBIE
OTPaXKaIOT pa3Hble CTOPOHBI MTPABOBOM XU3HU oO1ecTBa. K ux unciay oTHOCSTCS
TIOHATUSL «IIPABO», «IIpaBOBasi CUCTEMa», «3aKOHOAATEIbCTBO», «3aKOHHOCTHY,
«IPaBOBBIE AKTHD», KHOPMBI IIpaBa» u Ap.»32

% Cwm.: O6mas Teopus npaBa u rocyiapcra: Yuebuuk / ITox pex. B.B. Jlasapesa. 3-¢ m3a.
nepepaboranHoe ¥ JononHeHHoe. M., 1999. C. 251.

3! Tam xe.

*Tuxomupos F0.A., Korenesckas W.B. IIpaBoBble aKThl. YueGHO-IPAKTHYECKOE H CIPABOUHOE
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B COACPKaAHUU HpaBOBOfI KU3HU BECAYIIHMM JJICMCHTOM MOXXHO Ha3BaTb
INpaBOBBIC d4AKTbl, TaK KaK HMCHHO B HHX BBIPpAXACTCA, IIPCKIAEC BCCIO,
IOPUINYCCKOC 6LITI/I€, HMMCHHO B HHX JXHBET IIpaBO. B HOBCCI[HGBHOfI
HeﬁCTBHTCHBHOCTH rpaXXaaHe CTaJKHBAIOTCA HC C IIPaBOM BOO6I_I_[C, a C
IMpaBOBbIMH AKTaMH, KOTOPbIX MHOXCCTBO. ITocnequue BBICTYIIAIOT OCHOBHOI
COCTaBHOM YaCTbhIO HpaBOBOfI JKU3HU B CUJIy TOT'O, YTO OHHU IPEACTABIIAIOT coboit
Ba)KHEHIIMe CpeaAcTBa YIOBJICTBOPCHUA HMHTCPECOB CY6”I>CKTOB, HanOoJIee
PaCIpOCTPAaHCHHBIC U OCA34CMbIC (bOpMI)I €T O IIPOABJICHUS.

Hcxons u3 3T0Oro0, CyTh MpaBOBOW XKU3HU BO MHOT'OM MOYXHO PAaCKpbITh
WU3y4YUB IPUPOAY IOPUAUYECKUX JOKYMEHTOB, C IIOMOIIBIO KOTOPBIX
OIIPEAEJICHHBIE JIMLA JOCTUIAaIOT TEX WIM HHBIX LEJIEH, YIOBJIETBOPSIOT
KOHKPETHbBIE UHTEPECHI.

Hanpumep, u3yuyast TeKCTbl Takux akToB, kKak «Pycckas IlpaBma» (B
pasnmuuHbIX peaaknusx), «CymneOHUKW», JIpyrue BaKHEUIIME IMaMSITHUKU
JIPEBHEPYCCKOTO MpaBa, Mbl Y3HAEM U O CYIIECTBEHHBIX UCTOPUUYECKUX COOBITHUSIX
TOro mnepuojaa, MO0 MpaBoOBasl KU3Hb — €CTb OIPEAENIEHHOE 3€pKajo >KU3HU
obmiecTBa B 1LI€JIOM. B MpaBOBBIX aKTax-JOKYMEHTAX COJEpKaTcsi LIEHHblE U
KOHUEHTPUPOBaHHbIE (0OOOIIEHHbIE) CBEAEHUSI O KYJIbType KOHKPETHOTO
Hapoja, ero ykjaje, oTpaxkaeTrcs cBoeoOpas3ue OOIIeCTBEHHO-MOIUTUYECKOTO
CTpOSl.

Hcropux B.O. KiroueBckuii, mOHMMAasi IO aKTaMd MaMSITHUKHA
MPABUTEILCTBEHHOM JESTEIPHOCTU U YACTHBIE IOPUINYECKUE CACIKH, JATIeKO He
CIIy4aifHO CUMTAaJ, YTO «ECJU, YUTasi JIETOMHCHU, MbI OJDKHBI, TaK CKa3aTh, IO
KpynuiiaMm coOupaTh HaMEKM Ha OBIT M3BECTHOTO BPEMEHM, Ha €XEIHEBHBIC
KUTEWCKHE OTHOIIEHHS, TO B aKTax JMJOJDKHBI BCTPETUTh TOJIBKO TOTOBBIE
OBITOBBIE YEPTHI, [10 KOTOPHIM MOKHO HAPHCOBATH MOJTHYIO KAPTUHY KUTEHCKUX
OTHOILIEHUH, TOCIOJCTBYIOIIUX B H3BECTHOE BpEMs; 37eCh HET HaJ00HOCTH
BBIOUPATh M OYHUIIATH MEJIKHUE, pA30PBAHHBIE YEPTHI, & OCTAETCS TOJIBKO OpaTh
LIEJTUKOM BCE COJIEPKUMOE B akTax»». Bmecte ¢ Tem BaxkHbl cooOpaxenus B.O.
KoroueBckoro o meTomax M3ydeHUs] APEBHEPYCCKUX akTOB. OH pekoMeHIO0Bal
YUUTBIBATH «aBTOPCKUU YIrOJI 3pEHUS», TO €CTh BBISBIISTH 11€J1M, KOTOPbIE CTABUII
nepen coboil coCTaBUTENIbL TOTO WIM HMHOTO JIOKyMeHTa. He orpanHuyuBasich
U3YYEHUEM IOpUIUYECKONW (POpMBI aKTOB (K ueMy OOBIYHO CBOJWJIUCH TPY.Ibl
ucropukoB X1X Beka, 3aHUMABIIMXCS AaKTOBbIMU MaTepuaiamu), B.O.
KnroueBckuit  yTBepkaal  HEOOXOAMMOCTH  BCKpPBIBATH HMX  KOHKPETHO-
HUCTOPHUUECKOE CONIEpIKaHMe, MOKA3bIBaJl, YTO Iopuandeckas popMa B cuily cBoei
ApXauYHOCTHU HE BCEr/la MPaBIWIHbHO OTPAXKAET )KUBYIO ACHCTBUTEILHOCTH.

[IpeacraBuTeny COLMOJIOTMYECKONW IIKOJBI IpaBa TOXE CUUTAIU
HEOOXOIMMBIM aHAIM3UPOBATH MPABOBYIO XHU3Hb, MPEXKJIE BCETrO, Yepe3 MpU3My

nocobue. M., 1999. C. 7.

33 Kmouesckuii B.O. Counnenust B 9-ti Tomax. T. VII. CrenmanbHsie Kypebl. M., 1989. C. 16.
3 oM Kupeesa P.A. TlocnecnoBue k kuure: KimroueBckuit B.O. Counnenns B 9—tu Tomax. T.
VII. M., 1989. C. 435.
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COOTBETCTBYIOIIMX Opuandeckux akToB. «Opucr, — otmeuan B.A.
KucrsikoBckuii, — B IEPBYIO OUEpEab NOJDKEH U3YUYaTh JIEUCTBYIOLIEE IPABO KaK
cuctemMy HOpM. MIHBIMU CIIOBaMHM, IOPUCT MPEXK]IE BCETO JIOJKEH 3HATHh 3aKOHBI U
yMeTh oOOpamatbess ¢ HUMU. Ho g Toro, 4YtoObl CTOSITH Ha BBICOTE
COBPEMEHHOI'0 YPOBHS 3HAHMS, IOPUCT HE TOJBKO HE JOJDKEH 3a0bIBaTh JKU3HH,
KaK TOBOPWIM B CTapUHYy, & U HAyYHO HM3ydaTh «IIPABOBYIO XU3HBY». IOpucry-
MPAKTUKY 3TO HEOOXOAUMO U [JIg HamOoyiee CIpPaBeIIUBOTO TPUMEHEHUS
JIEHCTBYIOIIETO MpaBa».

CaMplii TTIaBHBIH MCTOYHUK W3YYEeHHs KUBOTro mpaBa E. Dpnux BuauT B
COBPEMEHHOM IPABOBOM «IOKYMEHTaIbHOM» uccieqoBanuu. «Ilomx TtepmuHOM
MPaBOBOM «IOKYMEHT» OH OOBEAWHSET BEChbMa pPA3HOOOpA3HBIC SIBICHUSI.
IIpexxme Bcero camoe Ba)XHOE, KOTOPOE MOXET JaTh pPa3bsCHEHHE Ha CamMou
IIAPOKOM OCHOBe, — cyaeOHoe pemeHue. OcoOyi0 BaXHOCTh OH NpUIACT U
JIOKyMEHTaM JIeJIOBOM JKM3HM: «da)Ke€ €IMHCTBEHHBIN B3TJISI Ha COBPEMEHHYIO
MpPAaBOBYIO JKU3Hb IIOKAa3bIBA€T, YTO HAJ HEH B TMOJABISIONIEH 4YacTH
TOCIOJICTBYET HE 3aKOH, a JIeJIOBbIE JTOKYMEHTbI». IIpaBO HYXHO HCKaTh B
OpayHBIX IOrOBOpaX, B IOrOBOPaX KYIUIU-TIPOAAXH, B JIOTOBOPAX O KPEIHTE, B
UITOTEYHBIX JIOTOBOPaX, B 3aBEIaHUSIX M B JOTOBOpaxX HACIeAOBAaHUH, B yCTaBax
00BETMHEHUI U TOPTrOBBIX KOMITAHU, a HE B maparpadax KoIeKCOB 3aKOHOB,
MPOJOJDKACT DPIIUX, TOTOMY YTO BCE 3TU JOTOBOPHI, HAPSTY C UX JIUIIb YACTHOM,
WHIVMBUIYyaJbHOW [1€JIOBOM CHJION MEWCTBHS, BCErla COJAepXaT U TUIMYHOE,
MTOBTOPSIOIIEECS COACPKaHUE. DTO TUIMYHOE COJEPKaHWE OCHOBOIIOJIATAIOIIE
BaXKHO»O.

Kpome Toro, HyxHa cBoeoOpa3Hass MHpaMuia IPaBOBBIX AaKTOB,
KOTOpas, 0 CYyTH, CMOXET BBICTYIIUTH ClieliupUIeckoil U 0ojiee COBEPIIICHHOM
(dhopmoii IpaBOBOM KU3HU.

B.1. 30pbKuH BEPHO B 3TOM CBSI3U 3aMETHII, YTO UMEHHO «ITUPAMUJIA €CTh
00pa3 mpaBoBoOi *kU3HU. HaBepXy ee — MPUHIHUIIBI U BBICIINE HOPMBI, KOTOPBIE
¢ukcupyroTcs B KOHCTUTYIIMN ¥ KOTOPBIE HA CAMOM BBICIIIEM YPOBHE MEPEBOISAT
Ha IOPHUIWYECKUH S3bIK caMmble OOIMe KOHTYpPHl, OCHOBHBIE NapaMeTphl..,
KOTOPBbIE MPSMO WM KOCBEHHO (PMKCUPYIOT TOT WM UHOM BEKTOP PA3BUTHS, TY
WM MHYI OOIIyIo IIeNib, a Takke oOpa3 Oymymiero um obmmii umean. Jlasee
MMpaMuJIa UIeT BHU3, pa3pacTasich B 06CKOHEYHOCTh B BHJIE ITOCIIEIOBATENIbHBIX,
HMEpPAPXUYECKU COMOMYMHEHHBIX JpPYyr MOPYry IUIACTOB — 3aKOHOB, TOTOM
Pa3IUYHOTO POJa U YPOBHSI MOA3aKOHHBIX AKTOB (YKa30B, NMOCTAHOBJICHUN U
p.), CyA€OHOM MPAKTUKHU U MPOUYNX MPABOIMPUMEHUTEIBHBIX AKTOB B IIEHTPE U
Ha Mmectax. Bce 3TO nepeBoauTCs B IJIOCKOCTh KOHKPETHBIX MPABOOTHOIICHUIH,
OecUrCIeHHOE MHOKECTBO KOTOPBIX YXOJUT B OECKOHEUHOCTh (HO MOCTOSTHHO B
paMkKax W obOpa3e nupamMuibl). OTO U COCTABISET IOPUAUYECKYIO KU3Hb
o011ecTBa, rocyaapcTBa, UHAUBUA. [lepkaThCcs 9Ta MUpaMUIa MOXKET TOJIBKO B
TOM cJy4ae, €clid COOJIOAAaeTCsl JKeCTKash HepapXusi BCEX OITHUX aKTOB H
HaXOXJEHHE MX B JAHHOW MHUpaMuae B LIEJOM. ...B MpOTUBHOM ciyyae KU3Hb
MEPEXOJIUT B PEKUM OecrpaBus, UHBIMU CIIOBAMU, B TEHEBYIO UJIU JaXe YEPHYIO

** Kucrsxosckuii B.A. ®unocopus u couunonorus npasa. CI16., 1998. C. 210.
¢ Iur. mo: Kymsuap K. OcHOBBI commosoruu mpasa. M., 1981. C. 83.
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MUPAMUY, B... IPOU3BOJI, B KOHEUHOM CUYETE U B OE3HOpMHUE, T.€. Xaoc» ',

Taxum 00pa3zoM, ¢ OAHOM CTOPOHBI, TPABOBAS KU3HB, BBICTYIAs] OOLIUM
0O0BEKTOM IMPABOBOM MOJUTHKU, MO3BOJISET MO/ OCOOBIM YIJIOM B3IVITHYTh Ha
JAHHYIO TIOJIMTUKY. YPOBEHb M KAa4eCTBO IPABOBOW JKHU3HU MOXKET CUMTATHCS
[JIABHBIM KpuTepreM 3(PQPEeKTUBHOCTU MPaBOBOW MOIUTUKHU. boiee Toro, 6e3
KaTEerOpUU «IPABOBasl JKU3HBY» HEb3s IMOJTHOIIEHHO HCCIEe0BATh IMPABOBYIO
MOJIUTUKY, OO TOCIeqHsIE HAaXOAUT CBOE peajbHOE BOIUIOLIEHHE MMEHHO B
opuauyeckoil nedctButenbHOCTU. C  IpPYroil CTOPOHBI, B  YHOPSIOYEHUH
MPAaBOBOM  KM3HU TPYIHO TIE€PEOLIEHUTH POJIb MPABOBOW  IOJUTHUKH,
HEOOXOJIMMOCTh KOTOPOW KaK pa3 CBsi3aHa C MOTPEOHOCTSIMU, BO3HUKIINMHU B
MIPAaBOBOI1 JKU3HU OOIIIECTBA HA OINPE/IETICHHOM 3Talle €ro pa3BUTHUS.
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Maasko A. B.
AHHOTATCHUA

XaéTu XyKyKHH yoMea XaMuyH OObEKTH CHECATH XyKYKH.
Jap mMakojia KaTeropusii HaB «Xa€TH XYKyKi» TaxJIMJI Kapjaa MelaBaj.
A3 sk Tapad XaéTum XyKyKd XaM4yH OOBEKTH CHEcAaTU XyKyKd Oapomaj Hamyqa,
a3 Tapadu gurap Max3 XaéTm XyKyKUM 4YoMea Jap Mapxwiad MyalssHA
TapaKKHETH Xy Oapou CUEcaTh XyKYKH JaxJI0Op UMKOHUITXO Meodapas.

Maabko A. B.

AHHOTALMA

7 3opekun B.J[. BEICTyIUICHHE HA KKPYITIOM CTOJIE», OCBSIIEHHOM IECATHICTHIO MEPECTPOHKH
// TIpaBoBoe rocyaapcTBo B Poccuu: 3aMeicen u peanbHOCTh. M., 1995. C. 28.
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[TpaBoBas xu3Hb 001IECTBA KAK OOBEKT MPABOBOM MOJUTUKHU.

B craTbe aHanmu3mpyeTcs HOBas KaTeropusi «mpaBoBas Xu3Hb». C oIHOU
CTOPOHBI, OHA BBICTYNAEeT OOBEKTOM MPABOBOW MOJIUTUKH, C APYrOil — MMEHHO
MpaBoBasi >KU3Hb OOIIeCTBA HAa OIpPENEJICHHOM JTalle CBOEro pPa3BUTHS
00ycaBIMBaeT COOTBETCTBYIOIIYIO IIPABOBYIO IIOJIUTHKY.

Malko A. V.
The summary

Legal life of society as the object of legal policy.
A new category «legal life» is analyzed in the article. On the one hand it is the
object of legal policy; on the other hand — legal life of society on the certain stage
of its development causes corresponding legal policy.

CaruBaaasies P.I1.*

ITPABOBAS ITOJIMTUKA KAK ®AKTOP
ITPABOBOI'O PA3BUTHUSA OBLIECTBA.

KamaBoxkaxo: XyKyk, cuécat, JaBiaT, KOHCEICHs, OapHOMa.
KuroueBble clioBa: mpaBo, MOJIUTHKA, TOCYAAPCTBO, KOHIIEMIINS, POTrpamMmMa.

Keywords: right, policy, state, concept, program.

[Tpo6nema npaBoBOl MOIUTUKU U3AABHA HAXOJUTCS B LIEGHTPE BHUMAHUS
uccienosateneil. B nurepatype BBIICISIOT CIEAYIOLIME 3TAlbl CTAHOBIIEHUS U
9BOJIIOLMY UJIeW U TOKTPUHBI TPABOBOU MOIUTUKU: 1) popMupoBaHue uaeiHHbIX
OCHOB JIOKTPUHBI «ITPABOBON MOTUTUKI» (KOHEII
XIX - nauano XX BB.); 2) ¢hopMUpOBaHHE COOCTBEHHO IOKTPUHBI MPABOBOU
MOJIUTUKHU TOCYIAPCTB B MOCIEPEBOTIOIIMOHHOE BpeMs (Hadaio XX - 90-e .

XX B.); 3) aBoyrOIMs JOKTPUHAJIBHBIX MOJIXO/0B K MpaBoBoil monutuke (90-e
rr. XX B. - HacTosIIIee Bpems).38

B coBerckoii ropuanueckoil Hayke pa3pabaThIBAIMCHh IMapagurMbl
COLIMAIMCTUYECKON IPAaBOBOM MOJMTUKU COBETCKOro rocyaapcrsa.’ B
CIIOBOCOYETAHUM «IIPABOBAsl IOJUTUKA» BCIEACTBUE CHEUU(PHUKU MOIUTUKO-

38Cwm.: Xpanees B.A. [IpaBoBas monmutmka Poccuu B ycinoBWsX rinobanmm3anuu. Jlucc. ... KaHI.
ropujl. HayK. PoctoB-Ha-/ony, 2008. C. 16.

%0 coserckoit mpaBoBoii momutuke cm.: Demopos H.B. IIpaBopas momutika COBETCKOTO
rocynapcTa (BOIPOCHI MCTOPHH, TEOPUH, MPAKTHKH). ABTOped. AMCC. ... KaHI. IOPUI. HAyK. M.,
1985.
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UCOJOTHUECKON MapaJurMbl COBETCKOTO OOIeCTBAa JOMUHUpYIOIIEH Oblia
nojauThueckass cocrapistomas.t® CoBerckasi KOHIICMIIUS MPABOBON IMOJUTUKU
OblTa HalleJIeHa Ha 3allUTy MOJIUTHYeCKOro Kypca mnaptuud U COBETCKOro
rocynapctBa B cepe mpaBoBoro crpoutenberBa. 4! Ilpumepno ¢ 1970-x rr. B
paMKax OOIEeTeOPETUYECKUX UCCIIEAOBAHUN MPABOBOM HAJCTPOUKU B HAYUHBIH
000OpOT cTamu BXOIUTH TEPMUHBI «IOPUIMYECKAs TOJUTUKAY, «IIPaBOBas
TOJIUTHKAY. 42

IMepexon k MOCTCOIMATUCTHYECKOMY OOIIECTBY, HOBBIE CTpaTErHUecKue
LEIM ¥ HAMPAaBJICHUS Pa3BUTHUS OOIIECTBA, B YACTHOCTH, HAMEUEHHBIH KypC Ha
MOCTPOEHHE  MPABOBOTO  TOCYyJapCcTBa W TPaXJAAHCKOro  OOIecTBa
00ycrnaBIMBalOT BBIPAOOTKY Ka4eCTBEHHO HOBON TMPaBOBOW MOJMUTUKU. B
MPABOBOM TOCYIapCcTBEe TMOJUTHUKA [OJDKHA PEAM30BBIBATHCS ITPABOBBIMU
CpeaCTBaMM, OOCTY)KMBATh MPABOBYIO MOJIEIb BIIACTBOBAHMSI, FAPAHTHPOBATH
€IMHOE MPABOBOE MPOCTPAHCTBO. B ycinoBusx ¢opMupoBaHUS TPa)kIaHCKOTO
o01ecTBa B3aMMOOTHOIIEHHS COLMAIBHBIX TPYII MO MOBOAY OpraHU3aIluu U
JEeSITeIbHOCTH WHCTUTYTOB BIIACTU, B3aMMOOTHOIICHUS BIIACTU U HACEJICHUS
JTIOJDKHBI OBITH OOJIeueHbI B TpaBOBbIe (POPMBI. B 3THX ycIoBUSIX pOIb MpaBa 1o
OTHOIIIEHUIO K TMOJUTUKE MPEANoJiaraeT He CTOJIbKO HOPMATHBHOE, CKOJIBKO
npaBoBoe O(OpMIICHHE MOJMTHKUA B KOHTEKCTE €€ CBSI3AHHOCTU C IPABOBBIMU
HavyaJlaMH KU3HEIEATeIbHOCTH O0IIIeCTBa, C MPABOBBIMU IIECHHOCTSIMU.

HoBrie ycrmoBusi M MNOTPEeOHOCTH JKM3HEICSITCIIBHOCTH YEJIOBEUECKOTO
oOmecTBa TpeOYIOT aJeKBaTHON MpaBoBO#l MmoiuTUKU. OHA, B CBOIO OYEpeb,
JIOJDKHA OBITh THOKOW, IWHAMHMYHOW W YCTOWYMBOW K OOIIECTBEHHBIM
IepeMeHaM U TII00aJIbHBIM BBhI3OBaM. [IpenBapUTEIbHBIM IIATOM IS PEIICHUS
JTAaHHOW 3aJlauM SIBJISICTCS OIpe/eICHUE HAYYHBIX OCHOB IPAaBOBOW ITOJUTHKH,
yTO TpeOyeT YriayOIeHHOTO M BCECTOPOHHETO HAYYHOTO aHallM3a JTaHHOTO
(heHOMEHA CONMAITBHOMN KU3HU.

C y4yeroM  JaHHOTO  OOCTOSITEIHCTBA B IIOCIAEAHWE  TOMIBI
AKTHBU3UPOBAJIUCH HNCCIICAOBAHUSA HpO6J’I€M HpaBOBOﬁ IIOJINTUKMU.
HCO6XOILI/IMOCTI) BBICTparMBaHUs HpaBOBOﬁ ITOJINTUKHU B ITIOCTCOBCTCKOM
oO1ecTBe 0OOCHOBBIBAE€TCSA TIJIAaBHBIM O0pa3oM TeM, YTO OHa OMpeIesseT
CTpaTEruIo IPAaBOBOr0O Pa3BUTHs 00IIecTBa. B mutepatype moguepKkuBaeTcsi, 4To
MpaBoBasi IMOJIMTHUKA HalpaBjeHa «HA OIpeNeICHUe CTPATernd W TaKTUKH

“Cm.: XBanees B.A. Vka3. cou. C. 20.

1 Cm.: Pynkosckmit B.A. [IpaBoBas NONMTMKA M OCYLIECTBIEHHE MpaBa: TEOPETHKO-
METOJI0JIOTYeCcKuit acekT. Jucc. ... HokT. ropull. Hayk. Bonrorpaa, 2009. C. 15.

#“Cm.: Tpodumor B.B. Hayunble OCHOBBI NpaBOBOH IOTMTHKH: MpoGIeMbl (OPMHUPOBAHHS //
[IpaBoBas monutHka B Poccuiickoit dexneparyn: pernonansHblil ypoens / [Tog pea. A.B. Manbko.
Tam6oB, 2008. C. 141; CoBpemeHHass NpaBONPUMEHHUTENIbHAS IPAKTHKAa KaK OCYIIECTBICHHUE
IIPaBOBOM NOJIUTUKHU HepecTporku. [lepms, 1989; bapen6oiim I1.
OkoHomuueckoll pedopMe HyKHa HOBas IpaBoBas NOJMTHKA mpaBurenbcTBa // CoBerckas
toctuius. 1993; Ne 4. C. 9 - 10; Kynpsisues B.H. IlpaBo u nosenenue. M., 1978. C. 162 - 168;
I'aBpunioB O.A. Ctparerus npaBoTBOpPUYECTBA U COLMAIbHOE MPOrHo3upoBanue. M., 1993. C.

27.
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MPABOBOTO PAa3BUTHs OOINECTBA, COBEPIICHCTBOBAHME MEXaHH3Ma IPABOBOTO
perynmupoBaHus, oOecreueHHWe TpaB U CBOOOJ UEIOBeKAa M TIpakJIaHUHA,
ITOCTPOEHHUE MPABOBOTO rocyaapcTBa». 43 [IpaBoBas MOJMTHKA XapaKTepU3yeTCs
KaK «CTpaTerus ¥ TaKTHKa IPABOBOTO IyTH Pa3BHTHs OOIIECTBA, FOCYIapCTBa,
crpaHbl». 4 IlpaBoBasi IMOJUTHKA HaIpaBjcHA Ha pEIICHHE TaKUX 3aj1a4, Kak
COBEPIICHCTBOBAHUE IOPUJIMUECKOM CHUCTEMBI, MOBbIIEHUE 3IPHEKTUBHOCTU
MIPaBOBOTO PEryJIUPOBAHUs, YKPEIUICHUE 3aKOHHOCTH M IpaBOIoOpsaKa, 0oprda
C TIPECTYMHOCTHIO, OOEcleYeHne MpaB U CBOOOJ TpaKAaH U YCHIEHUE UX
TapaHTHUl, CTAHOBJICHUE JOJDKHOTO IIPABOCO3HAHUS W TMPABOBOW KYJIBTYPHI
obmecTBa, GOpPMUPOBAHKE 3aKOHOTIOCTYIITHOMN IMIHOCTH U Ap. 43

B nmpaBoBoM rocyaapctBe Bce pa3HOBUIHOCTH IMOJUTUKHU JTOJKHBI OBIThH
MPOHUKHYTHI IIPABOM, ONMMPATHCS HA MPABOBBIE CPEACTBA (3aKOHBI, IOTOBOPHI U
T.1.). Ilpu peanuzanuu 3KOHOMUYECKOH, KyJbTYpPHOH, HAIIMOHAJIBHOW M MHBIX
BUJOB TIOJIUTUKUM HapaBHE C OPraHU3allMOHHBIMM, 3KOHOMHUYECKUMHU,
(bMHAHCOBBIMH, TEXHUYECKMMU U UHBIMU CPEJICTBAMHU HEIPEMEHHO MPUCYTCTBYET
IOPUJIMYECKUN UHCTpyMeHTapuil. B 3TuxX ycloBUSX TmpaBoBas IOJUTHUKA
«CTAHOBUTCS UMEHHO TEM KaHAaJIOM, KOTOPBIN MO3BOJISIET 00ECIEeYUTh MPABOBYIO
0(OpPMIICHHOCTh, 3aKpeIjieHHne B MCTOYHMKAX MpaBa APYrUX HaIpPaBICHUH
MOJIUTUYECKON JIeATEIbHOCTU TOCyJapcTBa (3KOHOMUYECKOH, COIMAIbHOM,
oOpa3oBaTelbHOW W APYrol MONMUTUKU)». 4 IIHaue TOBOpS «BO BCeX
Pa3HOBUIHOCTSX IIOJUTHUKHU TIPHUCYTCTBYET IIpaBoBass d4acTtb». 47 IlpaBoByio
MOJIUTUKY TPAKTYIOT KaK «TapaHTUPOBAHHYIO Pa3HOBUIHOCTH TTOJIUTUKI. 48

[IpaBoBast monuTHKa, OyayYd BHJIOM TOCYAAPCTBEHHOW TMOJUTUKH,
COMpsDKEHA C JEeSITeIIbHOCTBIO TOCYTAapCTBa KaK IJIAaBHOTO CYOBEKTa MPaBOBOU
HOJIUTUKU. B cBsI3U ¢ sTUM ek, 3aaaydu, (1)yHKHI/II/I, OCHOBHBIC HallpaBJICHUS
ACATCIIBHOCTU TrocyaapCrBa, €ro BHCIIHAA M BHYTPCHHSAA ITIOJIMTHKA, (i)OpMI)I
OCYIIECTBIICHHS (DYHKIUII TOCyIapcTBa, MOJCIIh FOCYJAaPCTBEHHOTO ITPABJICHMS,
bopma TOCYyHapCTBEHHOTO YCTPOMCTBA, IOJUTHYCCKUM (TOCYHapCTBEHHBIN)
PEXHM BJIIMAIOT Ha BbICTPAMBAHUC HpaBOBOfI IIOJIMTUKU B LICJIIOM. TaK,
tdbenepaTuBHas (Gopma TOCYIapCTBEHHOTO YCTPOWCTBA CIIYXKUT OCHOBOM IS

“Ucakos H.B. IlpaBoBas NOIHTHKA COBPEMEHHOH Poccuu: mpoGneMbl TEOPHH H TPAKTHKH.
Hucc. . nokr. ropun Hayk. PocroB-Ha-/{ony, 2004. C. 131.

*Hepcecsnn B.C. TIpaBosas nonutuka Poccniickoii Defiepariiu: OCHOBHbIC HATIPABICHHUS H 3a1a4H
// TIpaBoBast MOJMUTHKA U IIyTH COBEPIICHCTBOBAHMUS MIPABOTBOPUECKON AeiaTeIbHOCTH B Poccuiickoii
®Denepauuu. M., 2006.

# Cwm.: Pribaxos O.FO. Poccuiickast ipaBoBast IIOJTHTHKA B Cepe 3alUThI P ¥ CBOOO THUHOCTH:
BOIPOCHI Teopuu. Jucc. ... oKT. ropull. Hayk. Capatos, 2005. c. 36 - 37.

*Konan C.B. FOpumuueckas momuruka Poccuiickoro rocynapcrsa // Hamn Tpyaubiii myTh K HpaBy:
Marepuains! ¢unocodceko-npaBoBeix uteHui nmamstu akanemuka B.C. Hepcecsnna / Coct. B.I.
I'padeknii. M.: Hopma, 2006. C. 329.

" Kopo6osa A.IL. IpaBoBasi MONMTHKA: MOHATHE, HOPMBI Peanu3alliy, IPHOPHTETEl B POCCHHL.
Hucc. ... kana. ropua. Hayk. Camapa, 2000. C. 163.

* Mansko A.B. [TpaBoBast monurtuka B Poccuiickoit ®enepaunu: pernoHayibHbli ypoBenb / ITon
pen. A.B. Manbko. Tam6o0B, 2008. C. 9 - 10.
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pasrpaHUuYeHHs] TMPABOBOM IOJMTUKM Ha YpOBHE denepanuu U CyObEeKTOB
deneparn. C y4eToM BHYTPEHHEH M BHEIIHEH MOJUTHKU TOCYAapCTBa CIEAyeT
pasIuyaTh BHYTPUTOCYAAPCTBEHHBIH (HAIMOHANIBHBIN) W MEXKIYHAPOIHBIH
ypoBHU (cepbl) MPaBOBOM MOJIUTUKH.

B mocneanue roapl pacmimpeHue MeXAYHapOJIHOTO (3KOHOMUYECKOTIO,

MOJIUTUYECKOTO, BOGHHOTO, TYMAHUTAPHOTO U T.II.) COTPYJHUYECTBA MOBBIIIAIOT
MEXIYHAPOJAHbIA YPOBEHb HAIIUOHAITLHOMN MPAaBOBOM MOJUTUKH.
Ha BpicTpamBanue mpaBOBOW MOJUTUKU BIIUSIET TAKXKe CO3[aHUE PAZTUYHBIX
MeXrocymapcTBeHHbIX  oOpaszoBanuit (CHI, Illanxaiickas Opranuzamnus
CotpyanuuectBa u Ap.). Llenn u 3amaunm MeXrocygapCTBEHHBIX OOBEIUHEHUIN
TpeOyIOT KOPPEKTUPOBKM IIeJied W HaIpaBiIeHWM HAIMOHAJIbHOW IpaBOBOMU
noauTuku. Tak, equHoe mpaBoBoe MpocTpaHcTBO B pamkax CHI' cymecTBeHHO
BIIMSIET HA pa3BUTHE TpaBOBOW cucteMbl PecrnyOnuku Tamkukuctan® mo
Pa3IMYHBIM HAIMpPABICHUSIM (MOJIEJIbHbIE KOJEKChI, KOHBEHIMHU, ACKJIapallvu,
COTJIAIIEHUs, COBMECTHass ©Ooppba C OpPraHU30BaHHOM MPECTYMHOCTHIO,
TEPPOPU3MOM, HE3AKOHHBIM OOOPOTOM HAPKOTHUYECKUX CPEJICTB, BOEHHOE
COTPYAHHUUYECTBO B pamkax JloroBopa o0 KOJUICKTUBHOH 0€30I11acHOCTH,
MOJATOTOBKA HAYYHBIX IOPUIUYECKUX KAJPOB U JIp.). TeHIeHIIUU U MepPCIIeKTUBbI
pPa3BUTUSL IKOHOMUYECKOTO, IOJUTHUUYECKOTO, BOEHHOI'O, JHEPreTHYECKOro,
HAay4HOT'0, 00pa30BaTEIbHOTO, KYJIbTypHOTro coTpyanuuectBa PT co crpanamu
CHI', B ocobennoctu ¢ Poccuiickoit ®denepanuei, He MOTYT HE CKa3aTbCs Ha
MPOIECC BBIPAOOTKM W peaju3aiud HaIMOHAJIbHOW MPAaBOBOM TMOJMTUKU
pecnyOTKy.

[TpaBoBasi monmuTHka 00IaAaeT BHYTPEHHUM CTPOEHUEM, UMEET YPOBHH,
BHJIBI, HaTIpaBiieHust 1 opMbl peanusanun. [1o cioBam A.B. Manbko, npaBoBas
MOJIUTUKA JIOJKHA CKJIAIbIBATBCA «HU3 CIEAYIOUIMX HAMpaBJIeHUN, KOTOPbIE
BIIOJIHE MOTYT CUUTAThCA (hOopMaMu ee peanu3anuu: 1) mpaBoTBopdYeckas; 2)
MpaBOMPUMEHUTENIbHAS;, 3) WHTEpIpeTalioHHas; 4) IOKTpUHAIIbHAS, 3)
npaBooOyyaromas u T.I.».

Buabsr mpaBoBO# MONMTUKU MOXKHO KJIACCH(UIIMPOBATH MO PAZTUYHBIM
kputepusiM. Hanpumep, ¢ y4e€TOM CTPYKTypU3allMM TOCYHAPCTBEHHOTO
MEXaHU3Ma pPa3jnyaloTCcs TaKue €€ PAa3HOBUIIHOCTH, KaK MpaBoBas IOJUTHUKA
ITpe3unenTa, mpaBoBasi MOJUTHUKA LIEHTPAIbHBIX OPraHOB TOCYIapPCTBEHHOU
BJIACTH, MpaBOBas IOJUTHKA MECTHBIX OPraHOB TOCYyAapCTBa, JIOKaJIbHas
npaBoBasi NoJuTHKAa. Ha oOCHOBaHMM NpPUHLMIA PpA3JEIEHUS BJACTEU
pa3IuyaloTCsl 3aKOHOTBOPYECKAs, IMPABOUCIIOIHUTEIbHAS, CyAeOHO-IIpaBOBas
nonutuka. C yd4eTOM HampaBIIEHUM AESTEIBHOCTH TOCYIapcTBA MOXKHO
pa3nuyaTh MIPaBOTBOPYECKYIO, MPaBONPUMEHUTEIBHYIO, KOHTPOJIbHO-
HAaJA30pPHYIO, MPaBOOXPAHUTEIIBHYIO, BOCHHYIO, MH(POPMALIMOHHYIO,
3KOJIOTMYECKYIO IPABOBYIO IMOJIUTHUKY.

¥ Tanee cokparieHa PT.
 Manbko A.B. CoBpeMeHHasi poccHiicKasi IpaBoBasi NOJIMWTHKA M NpaBoBas >ku3Hb // [IpaBoBas
MOJIMTHKA U 1paBoBasi xku3Hb. 2000. Hostops. C. 18.
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Cucrema mnpaBa, NOPSAOK €€ BHYTpPEHHEW opraHuzanuu (oTpaciud u
MHCTUTYTHl IpaBa, KOMIUJIEKCHbIE IpaBOBble OOpa30BaHUS M T.I.) CIyXaT
CIIEAYIOIIUM BaXKHBIM KPUTEPHEM KJIACCHU(PUKAIIMN BUIOB MPABOBON MOIUTUKHU.
Ha sTOoM ocHOBaHMU pa3IMyalOTCsl OTpacieBble BUIbI MPABOBON MOJUTUKU
(KOHCTUTYLMOHHO-TIPABOBAsl MOJUTHKA, YTOJIOBHO-IIPABOBAs MOJIMTHKA U JP.).
Ha ocHOoBaHMM KOMIUJIEKCHBIX OTpacieil mpaBa MOXKHO pas3inyaTb CMEXHbIE
BUJbl TPABOBOM TOJIUTHUKH, HAmpumep, B cdepe IpearpuHUMATEIbCTBA,
9KOJOTMM U T.M. MIHCTUTYTHI MpaBa TakKe MOXHO HCIIOJIb30BATh B KAueCTBE
KpUTEpUs BbIACTICHUS, HAIIPUMEP, TAKUX PA3HOBUIHOCTEN MPABOBOI MOIUTUKH,
KaK IIpaBoBas IOJUTUKA B cdepe BBIOOPOB U pedepeHaymMoB, MpaBoBas
MOJIUTHKA B cepe 3aluThl KOHCTUTYIIMOHHBIX IpaB M CBOOOJ YeloBeKka U
rpakIaHlHa, MPAaBOBas MOJUTUKA B chepe 3aIlUThl IPakIaHCKUX IIPaB U JIp.

BoicTrpauBaHue NOpaBOBOM IIOJIUTUKHU, €€ HApPaBJICHUN, LEIEH U
MPUOPUTETOB MPOUCXOAUT C YYETOM KOHKPETHO-UCTOPUYECKUX  YCIIOBUI
OTAeNbHBIX cTpaH. Tak, popmupoBanue npaBoBoi noautuku B PT B 1990-x rr.
OTpa3wjio cBoeoOpa3ue, MHoroobpasue ¢ MNPOTUBOPEYMBOCTH JAHHOTO
HCTOPUYECKOTO 3Tarma. B 3TOT mepuoja, KOTOpBIM coBmaia ¢ TpaHchopmaruei
obmiectBa NIpU IMepexoje OT colHMaiu3Ma K IOCTCOLUAIN3MY, COBETCKas
KOHIIEMIIMS TPaBOBOM TMOJMTUKM TIOCTEIIEHHO CMEHsJIach HOBOW MPaBOBOM
MOJUTUKON. JIaHHBIM TIpollecC OTpa3ujl MNEPUOAbl PA3BUTHS TOCYyJIapcTBa:
yupexzaeHue mnocra Ilpe3naeHTa; NPUOCTAHOBJICHHE MPE3UACHTCKON (HOpPMBbI
npasjieHus: B HOs10pe 1992r; BoccTaHOBIIEHUE MPE3UACHTCKON (hOPMBI ITPABJICHUS
B utosie 1994r., npunarue Koncruryuuu m uzbpanue Ilpesunenta B 1994r.;
MOCTKOH(IUKTHBIN NEPHUO/T; ITAM MOJIEPHUZALIIH.

dopmMupoBaHie HOBOI MpaBoBoil noautuku B PT mpoucxonuio, ¢ ogHoM
CTOPOHBI, TIIOJl HEMOCPEICTBEHHBIM BIHUSHUEM OOIIECTBEHHOIOIUTUYECKUX
MPOIIECCOB, KOTOPBIE MPOTEKATN B MHBIX MOCTCOBETCKMX cTpaHax. Ilepexon k
MOCTCOLMANIU3MY IIPEeONpPeeINI CTPATErNYeCKUe 1IN MPABOBOTO DPA3BUTHS
(BEpXOBEHCTBO  MpaBa, MpPaBOBOE TOCYAapcTBO,  paslelieHue  BIACTel,
rpak1IaHCKoe OOIIEeCTBO U JIp.). MI3MeHeHre MpaBOBBIX OCHOB T'OCYJAPCTBEHHOM U
OOI1IECTBEHHOM JKU3HU MTPOUCXOIUIIO B pAMKaX COXPAHMBIIETOCS TIOCTCOBETCKOTO
MpaBOBOro MpocTtpaHcTBa B pamkax CHI'.

C napyro#t croponsl, wuctopuueckue yciaosus PT, oOmiecTBeHHO-
TOJIUTUYECKHUE ITPOIECChI, COLMAIbHBIE KaTaKIU3Mbl (ITPOTHUBOJCHCTBUE MEXKIY
paauKaJIbHBIMU M YMEPEHHBIMU TMOJTUTUYECKUMH CHUJIAMH, TpakJaHCKas BOWHA U
Jp.), MPOTUBOPEUYMBOCTH T'OCYJIaPCTBEHHO-TIPABOBOIO Pa3BUTHS (YUPEKICHHE
MOCTa TMPE3UJIEHTa, €ro MPUOCTAHOBJIEHHWE, MOBTOPHOE BOCCTAHOBJIEHUE U JIP.)
pelIUTeNbHBIM 00pa30oM MOBIUSUIM Ha (GOPMHPOBAHUE MPABOBOUN IOJUTHKH B
Hayaje u cepeaure 1990-x rr.

B PT Ha BbICTpauBaHue lieJIeHANPABICHHON TPABOBO MOJIUTUKY B HAYAJIe
1990-x TT. HeraTUBHOE BIIMSHHUE OKazaldl psAd (AKTOPOB: MTPOTUBOOOPCTBO
MOJIMTUYECKUX CHJI KOHCEPBATUBHOTO, YMEPEHHOIO U PAAUKAIBHOTO TOJIKA;
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MPOTUBOCTOSTHUE MEXKy JEeMOKpAaTaMH U KOMMYHUCTaMU, MEXAY CTOPOHHUKAMU
CBETCKOT'O M HCIAMCKOTO TYTH Pa3BUTHUS; HECIIOCOOHOCTH CTOSIIUX Y BJIACTH
KOMMYHUCTHYECKUX JIUAEPOB K aJeKBATHOI OlLIEHKE MPOU3OLIEIINX B O0IIecTBe
nepeMeH; 3arno3aanoe GopMUPOBAHNE HOBOM MOIUTUYECKOM 3IUTHI; TPaXKIaHCKAs
BOlHA; JAOOpPOBOJBHON YXOJ B OTCTaBKy IIEpBOrO M BTOPOIO IMPE3UICHTOB
pecriybnuky; HeneecriocoOHocTh IlpaBuTenbcTBa HALIMOHAIBHOTO MPUMUPEHUS;
Oe3neiicTBUE MPABOOXPAHUTENIbHBIX OPraHOB; JKOHOMUYECKHUH, COIMATIbHBIH,
MOJIMTUYECKUN, HWICOJOTMUECKU KPU3UC B CTPaHE; POCT IMPECTYIMHOCTH
nepemMeH.>!

Haunnas ¢ XVI ceccun BepxoBnoro Cosera PT, co3BaHHOIN B CIIOXHBIX
YCIOBUSX TpPaXJaHCKOM BOHHBI B HosiOpe 1992r., Hawancs mpoiiecce
(hopMUPOBaHMSI HOBOIW MPABOBOI MOJIUTUKHU. DTa cecCcUsl MOCITYXKUIa TOITYKOM
Uit GOPMUPOBAHUS HOBOHM MOJUTHYECKOW 3IUTHI PECHyOIMKU BO TIJIaBE C
HbiHelHUM  [Ipe3uaentom Omomanmu Paxmonom (torma Ilpencenarenem
BepxoBnoro CoBera), KoTOopas Hayajga OCO3HaBaTh BCIO TPArMYHOCTH
MEXTQ/DKUKCKOTO KOHGIMKTA M MPEANPHUHSUIA PELIUTENbHbIE IIaru IO
peanu3allud POBO3IVIAIICHHBIX paHee HAed MpaBOBOrO TrocyaapcTBa U
rpaXk1aHCKOTO OOIleCTBAa KAaK CTpAaTernyeckux Iefieil pa3BUTUS TOcylapcTBa U
obmecrBa. Ha wHeil Obu1 oduuManbHO 3asBlIeH Kypc Ha IOCTPOEHUE
JEMOKPATUUECKOI0, MPABOBOTO, CBETCKOTO rocynapcrsa B PT, mpeanmpuHSTHI
pelnTeIbHbIe AT [0 MPUOCTAHOBIIEHUIO IPaXKIaHCKOI BOMHBI, 0OecreueHuIo
3aKOHHOCTH M IMPaBOMOpsiIKa, 6€30MaCHOCTH, MPaB U CBOOO Ipax/IaH, BHIXOIY
CTpaHbI U3 KPUZUCHOT'O COCTOSIHUSI.

[TpaBoBast ONMUTUKH, peaIn30BaHHAs B Iepuo/ ¢ HOs0pst 1992r., mo 1997
IT., UMeJla TIePEeXOIHBI XapakTep, ObUla HalleJIeHa IJIAaBHBIM 0O0pa3oM Ha
JNOCTIDKEHHE MHpa W HallMoHabHOTO cornacus. Hauwmnas ¢ 1997r., mocie
sakitoueHnsi B MockBe OOmero CornameHuss 0 MUPE U HAlUOHAIbHOM
COTJIACHU BBICTPAUBACTCS MPABOBas TMOJUTHUKA MOCTKOH(IMKTHOTO TEPHOJA,
HAIpaBJICHHAs Ha pEIIeHUEe HOBBIX IIeJIe M 3a/1ad 1Mo JajIbHEHIIIeMy pPa3BUTHUIO
oOIecTBa B YCJIOBUSIX COLMAIIBHOW KOHCOIWmanuu oOmectBa. Hauumnas ¢
Havyajma u cepeaunbl 2000-x romoB B PT HaumHaeTcs 3tam MoaepHU3AIUU
MPABOBOH MOJIUTUKH KAK TAKTUKH W CTPATETUU IMPaBOBOro pas3Butus. OHa
BBICTPAUBACTCS W PEAJM3OBBIBACTCS B COOTBETCTBHHM C TEHACHIUSIMH U
MEPCIIEKTUBAMU ~ PA3BUTUS TPABOBOM  CUCTEMBI, TJIO0ATU3AIMOHHBIMA U
WHTETPAIIMOHHBIMA TIPOIECCAMM, TOMUMHSETCS IEJsIM COBEPIICHCTBOBAHUS,
CUCTeMAaTH3allMil W KOJU(PUKAIIMM 3aKOHOAATENIbCTBA, CYACOHO-TIPaBOBOIA
pepopmbl. Ee BBICTpaMBaHHMIO CIOCOOCTBYIOT —CO3/IaHHE JABYXITAJIATHOTO
napjaMeHTa, aKTHBU3AIMS 3aKOHOTBOPUECKOTo mporiecca ». Ha maHHOM 3rtarme

51 N
Cwm.: OcHoBbI HOBelIIe# rocyaapctBenHocTr / 3.M. Anues, M. Jlunopioes, A.C. [loctues,

M. Unonos, P. MacoB u ap. M.: Paxynumna, 2002. C. 285 —304.

2 0 pasBUTHH 3aKOHOTBOPYECKOH JeATEIbHOCTH mapnamenta PT Gomee momp. cM.: 3apudy
Anunzona. CtaHOBJIEHHE HHCTUTYTa NapiamenTa B Pecnyonrke Ta/kukucTal: npo0iieMbl TEOPHU U
npaktuku: Monorpacdus. yman6e, 2011. 264 c.
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yriayonsiercs NpaBOMOHMMAHUE, DPACIIUPSAIOTCS TOKTPUHAIbHBIE pa3pabOTKU
npobyieM mpaBa B OTEYECTBEHHOW IOPUAMYECKONH HayKe, COBEPIICHCTBYETCS
cucTeMa I0OPUINYECKOTro 0Opa30BaHMUS.

Ilpu »TOoM mpaBoBas TOJUTHKA SBIISIETCS TUOKOWM W JIMHAMUYHOM.
Pacmpenne u BiausHHe [100aIU3alMd, OCIIOKHEHUE TEOINOJUTUYECKHUX,
SHEPreTUYECKMX U UHBIX MpoOJieM, ONpeAeseHUuEe CTPaTeruyeckux 3agay
rocygapcTBa Ha HOBOM BETKE MCTOPUYECKOTO PpPa3BUTUS  OOYCIOBUIN
dbopmupoBaHue HOBBIX IIeJIeM W 3aJady IPaBOBOM TOJUTHKH. B ycrmoBusx
100aIM3alMy Ha MMOBECTKY JTHS BBIXOAUT MpobieMa IOpUINIECKOro 00eceueH s
HaIlMOHAJIbHBIX ~MHTEPECOB, B YAaCTHOCTH, B cdepax IKOHOMUYECKOH,
JHEPreTHUUEcKOoi, MHGOPMAIIMOHHONW U MPOJOBOJILCTBEHHON Oe3omacHocTH. B
nocneaHue roasl B PT yxxe npuHsaTa psia 3aKOHOB, YUUTHIBAIOIINE HAIMOHAIbHbBIE
MHTEpEChl, B YACTHOCTH, B c(pepe obOecrieyeHUs] HAIIMOHAJIBbHOM Oe30macHOCTH,
yHOPsiAOUEHUE TPAAUIUN U OOPSA0B, OTBETCTBEHHOCTH POAUTENICH B OOyUeHUH U
BocrutaHuu jAeted u Jap. OHU CrocoOCTBYIO (OPMUPOBAHUIO B OirbKaliiem
BpPEMEHU OOIIEHAIIMOHATIbHON MTPAaBOBOM MOJUTHUKH.

¥Yrpo3a NoJIUTUYECKOTO U PEIUTHO3HOTO IKCTPEMU3MA, MEXKIYHAPOIHOTO
TEppOpU3Ma, BEPOSITHOCTh OCIIOKHEHHS CUTyalldd B PETHOHE IOCNIe BbIXOAA
koanuuuoHHbIXx cul HATO wu3 Adranucrtana u wunHble (QaKTOpPHl TpPEOYIOT
JajmpHEeHIIeld  KOPPEeKTUPOBKM W MOJEPHU3ALMU  TNPABOBOM  IMOJIUTUKH.
MogaepHu3auud MpPaBOBOM MOJUTHKU CHOCOOCTBYIOT TakKe pacHIMpeHue
MEXIYHapoJIHOTO | perumoHaidpHoro (B pamkax CHI, INOC wu T.m.)
9KOHOMUYECKOTO, IMOJIUTHYECKOT0, KYJIbTYPHOTO COTPYIHHUYECTBA, BCTYIUICHHE
TamxukucrTana Bo BceMUpHYI0 TOProByto OpraHu3aIuio.

Ha npinenHeM srare pa3paboTka KOHIIEMIIUUA MPABOBOM MOIUTHKU B PT
CTaHOBUTCSA Bce Oojiee 3710001HEBHBIM BompocoM. OHa paccuuMTaHa Ha
OIIpEJICJICHUE U B IOCIICAYIOIIEM HOPMATHBHOM 3aKPEIUICHUU JOKTPUHAJIbHBIX,
HAay4yHO OOOCHOBAHHBIX OCHOB CTpaTerdyd IIPaBOBOTO pa3BUTUS C YYETOM
MPOUCHICIIINX U IPEAIoIaraéMblX OOIIECTBEHHBIX IPe00pa3oBaHUil Kak B
0OI1IeCTBE B 11€JI0M, TaK U HEIOCPEACTBEHHO B MPaBOBOI cepe.

B roael rocygapctBeHHO# He3aBucuMocTH B PT mosTtanHo omnpenensiiuch
LU, HANpaBiIeHUs U NEepPCHeKTUBBI OOILIECTBEHHOI'O pPa3BUTHS, KOTOpbIE, B
KOHEYHOM c4YeTe, MOCIYXWIM OCHOBOM JUIsi BBICTpAUBAHUSI HOBOM IpaBOBOM
nonutukd. B Kouctutymuu PT 1994r., Obu1 ompeneneH Kypc Ha IOCTPOEHUE
MPABOBOTO, COLMATIBHOI'O T'OCYIapCTBa U CBOOOJHOIO I'pa)IaHCKOTO oOlecTBa
Ha OCHOBEe peopMUpOBaHHS BceX cdep KUHEAESTEIbHOCTU OOIIeCTBa,
rapaHTUPOBAHUS HEOTUY)KIAeMbIX TIpaB U CBOOOJ 4eJIOBEKa, pPa3BUTHS
PBIHOUHBIX OTHOIIEHHI, MHOrooOpa3usi opM cOOCTBEHHOCTH, TOJIUTHUECKOTO U
UACOJIOTHMUECKOTO  IUIIOPAJIM3Ma,  COBEPLICHCTBOBAHUS  T'OCYAAPCTBEHHOTO
ynpasienus. B 2000-x rr. B TamkukucraHe NpUHUMAETCS HEOOXOauMOe
KOJINYECTBO TOCYJAPCTBEHHBIX MTPOrPAMM U KOHUEMIUI, B KOTOPBIX OIMpPEIEICHbI
eI M TEepCHeKTUBBI Pa3BUTHUs OOIIECTBa, BKIIOUas €ro MpaBoBYIO cdepy.
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HpaBOBaﬂ IIOJIMTHUKA ITOJYYaCT MHCTUTYHHAIN3AlHIO B HOPMATUBHBIX IIPABOBBIX
dKTaX U [IPpOrpaMMHBIX JOKYMCHTAX.

B TO xe BpeMss Kypc Ha IOCTPOEHHME NPABOBOIO TOCYHApCTBA U
(hopMHpoBaHME TPAKIAHCKOTO OOIIECTBA MOKA MPOJOIKAET PEaIu30BbIBATHCS
Ha npakTtuke. Pa3Butue oOlIeCTBA BHOCUT CBOM KOPPEKTHUBBI HAa JaHHBIN
npouecc. HoBble 1100a/ibHBIE BBI3OBBI TPEOYIOT MOCTOSIHHON KOPPEKTUPOBKU
MOJINTUYECKOTO Kypca TrocyaapcTBa. MHoTHE TpoOJIeMbl COIUATBLHON IKU3HU
MPOSIBJISIIOTCST IO TPUYMHE IEePEeXOJHOr0o cocTosiHus obmiectBa. [losTomy B
JalbHEMIlIeM  TOJUTHUKA  rOocyJapcTBa  OyIeT  KOPPEeKTUpPOBATbCS U
MOJIEPHU3UPOBATHCS B COOTBETCTBUE C HOBBIMU BO3HUKAIOIIUMU MTPOOIEMaMH, B
paMKax HOBBIX 3a]1a4 JAeSITeJIbHOCTU TOCY1apCTBA U O0IIecTBa. B Takux ycioBusix
pOJIb M 3HAUEHUE TOKTPUHAIBHBIX pa3pabOTOK B cdepe MpaBOBOM MOJUTUKHU
Oy/IeT, HECOMHEHHO, Bo3pacTaTh. KoHIenus npaBoBOM MOJUTUKU KAK pa3 TaKu
JIOJDKHA JTaTh OTBETHl HA MHOTHE 371000/HEBHBIE BOIPOCHI )KM3HU Ha 3TAIe €ro
pebopmupoBanus. OHa JOJDKHA YYUTHIBATH H3MEHEHUST B SKOHOMUYECKOU,
COLMAJIBHOM, MOJIMTUYECKOH, KYJIbTYPHO-TyXOBHOM chepax KU3HEAEATEIIbHOCTH
o0111eCTBA, CIIy)KUTh KOHIIENITYyaIbHOU OCHOBOM OOIIIECTBEHHBIX
npeobpazoBanuii. KoHnenus mpaBoBO# MOJMTUKNA HEMOCPEACTBEHHO CBSI3aHA C
pa3BUTHEM, KOTOpPOE IIOHHMMAETCs KaK «HeoOpaTUMoe, HaIpaBJIEHHOE,
3aKOHOMEPHOE U3MEHEHHE MATePUAIbHBIX U UACATbHBIX 00BbEKTOBY.  [IpaBoBOE
pa3BUTHE KAK BUJ COLIMAIBLHOIO PA3BUTHS MPEACTABIISAET COOON «KOMILIEKCHOE,
KayeCTBEHHOE, HeoOpaTUMOE U LieJICHAIIPABICHHOE U3MEHEHHE CUCTEMBbI 0a30BBIX
MIPABOBBIX CPEICTB M COLUUAIBHO-IOPUINYECKUMX MEXAHU3MOB PETYJIMPOBAHUSA
OOIIIECTBEHHBIX OTHOIICHUI». 3

[Ipu BbICTpaMBaHMM MPABOBOM MOJMTUKU HEOOXOAMMO HCXOAUTH U3 €€
npuopuretoB. 1o muennto H.M. Marty3oBa Haunbosee oOmMUMHU MPUOPUTETAMU
MPABOBOM TMOJIUTUKU SBISIOTCS: (POPMUPOBAHUE MPABOBOTO TIOCYIAapCTBa,
FPAXXIAHCKOTO OOIIECTBA, COBEPIICHCTBOBAHUE 3aKOHOJATENbCTBA U MPAKTUKHU
€ro NpuMeHeHus1, yriayojieHne KOHCTUTYLIMOHHON pe)opMbl, CO3aHNUEe HAIEKHON
MpaBoBOM 0a3bl MPOBOAUMBIX pedopM, OGOpbOa C MPECTYMHOCTHIO, BBIPAOOTKA
9pGEKTUBHBIX AHTUKOPPYIIIMOHHBIX MeEp, HaBeIeHHE IOpSAKa BO BIIACTH,
YCWJICHUE 3allMThl W TapaHTHUH NpaB YEJIOBEKa, IPEOJOJIEHUE IPABOBOrO
HUTWJIM3Ma U Ap. >3

[Ipu BBICTpauBaHUM MPABOBOU MOJUTHKHU, OCOOCHHO BBIPAOOTKHU €€
koHuenuu B PT crnenyer yuutsiBaTh IojoxkeHUss HaunoHallbHOW CTpaTeruu
pazButusi PT nHa mepuom mo 2015 roma. OHa mnpu3BaHa CHOCOOCTBOBATH
CHUCTEMATHU3AIMU MPOLECCA PA3BUTUS CTPAHBI HA JOJITOCPOUYHYIO MEPCIIEKTUBY C
COOTBETCTBHE C IIEJISIMU PA3BUTHS THICIUEIIETHS, CIIYKUTh OA30BBIM JOKYMEHTOM

3 Cm: OmI0cOPCKUI IHIUKIONETUYeCKUil cioBaps. M.: «CoBerckas sHImKiIoneaus», 1983. C.

561.

54 .
Capxkucos P.C. Poccuiickas mpaBoBasi HOJUTHKA KaK KOHIIEMITUS U peanbHOCTh. Jlucc. ...

KaHz. fopun. Hayk. [Taturopck, 2008. C. 15.
> Cm.: Marysos H.J. TloHsTHE M OCHOBHBIE IPHOPHTETHI POCCHHCKOH NPABOBOM MONMTHKH.
IIpaBoBenenue, 1998. Ne 4. C. 13.
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JUIST  JeMCTBYIOUIMX M pa3padaTbIBaeMbIX TOCYJAPCTBEHHBIX KOHIIETIIIHIA,
CTpaTeruif, mporpaMM U IUIAHOB Da3BUTHUS CTpaHbl. B Hell, B wyacTHocCTH,
HAaMEYeHbl  CJIEyIoIlMe  HallMOHAJIbHbIE  NpuopuTeThl: 1)  pedopma
rOCYy/IapCTBEHHOI'O YIPABJICHUSI, HAIpaBlieHHAss Ha (GOPMHUPOBAHUE B CTpaHe
CUCTEMBI HAIIMOHAJIBHOT'O Pa3BUTHUSI, ITIABHOW OCOOEHHOCTHIO KOTOPOH SIBIISIOTCS
MPO3PAaYHOCTh, MOJOTYETHOCTh U OOpbOa ¢ KOppymnuueil; 2) pa3BUTHE YaCTHOTO
CeKTOpa M TPHUBJICYEHHE MHBECTULIMI, OCHOBAHHOE€ Ha  PaACHIMPEHUU
9KOHOMUYECKUX CBOOOJ, YKpEIUIEHHE IpaB COOCTBEHHOCTHM M 3aKOHHOCTH,
pPa3BUTHE T'OCYIapCTBEHHO-YACTHOIO MAapPTHEPCTBA; 3) pa3BUTHE YEIIOBEYECKOTO
MOTEHIMala, HAMpaBJICHHOE, IJIaBHBIM 0Opa3oM, Ha YyBelHueHHe OOBEMOB U
Ka4yecTBa COLUANIbHBIX YCIYT OeTHOMY HACEICHUIO U TIOCTUKEHUE 1eNTd Pa3BUTHUS
THICSIUENIETUS, AKTUBU3ALMIO Yy4YacTUsl HaceJIeHUsl B IpOLEecce pa3BUTHUS,
yKpeIieHHe COIIMaIbHOTO MapTHEPCTBA.

CnenyeT Takke Y4YUTBHIBAaTh IEIM  TPAaBOBOM  IMOJMTUKU.® B
Haunonanenoit crpaterun passutusi PT Ha nepuon no 2015 roga onpeneneHsl
CJIEIyIOIIbIe HAIIMOHAJIbHBIE IEJIbl: YKPEMUTh COLUAIBHYIO U IMOJUTHUUYECKYIO
CTaOWIBHOCTh, JOCTUYh 3KOHOMMUYECKOTO OJIATOCOCTOSIHUSI U COIMAJIBHOTO
Omaromnonyuusi Hapoja Ta/KUKUCTaHA B YCIOBUSIX TJIABEHCTBA IPUHLIUIIOB
PBIHOYHON 3KOHOMHKH, CBOOOJbI, UYETOBEUECKOTO JIOCTOMHCTBA M PAaBHBIX
BO3MOJKHOCTEH ISl peayn3aluu MoTeHuHnana Kaxaoro. CorjacHo JaHHOMY
JOKYMEHTY, 3(Q¢EKTUBHOE U MPO3payHOE TOCYIapCTBEHHOE YIIpaBJICHUE,
CIpaBelyIuBoe OOI1eCTBO, 0OECIIeUMBAIOIIee 3aAUTY U YEIOBEYECKOE Pa3BUTHE,
YCTOMYMBBIAH 3KOHOMMYECKUNA POCT SBIISIIOTCSI OCHOBHBIMU COCTABJISIONIUMU
JAHHOM Lenu. B 1oKyMeHTe KOHKPETU3UPOBAHBI TAKKE 1I€JIU PA3BUTHUS CUCTEMBbI
00pa3oBaHUsl M HAyKW, CHUCTEMbl 3[PAaBOOXPAHEHUS, COLMAIbHOM 3allUThI
HACEeJICHUs, PACIIMPEHUs TOCTyMa HAaCeJIEHUsI K BOJOCHAOXKEHUIO, CAHUTAPUM U
KUJIMIIHOKOMMYHAJIbHOMY XO3SIICTBY, obecrieueHust 9KOJIOTUYECKOM
YCTOMUUBOCTH, T€HJIEPHOT'O PABEHCTBA.

[TpuopureTsl NpPaBOBOW MOJUTUKUA XaPAKTEPUZUPYIOTCS CIEAYIOIMIMMHI
CYLUIHOCTHBIMU cBoicTBamMu. OHHU, BO-TIEPBBIX, OMNPEACTAIOTCS B paMKax
COIMAIBbHBIX IIEHHOCTEH, GopMupyIolrecs B cepe oOIecTBEHHOTO CO3HAHUS, Ha
dbunocodckom, 00IIEMUPOBO33PEHIECKOM YpOBHE. Bo-BTOpBIX, 1704
MPEAONPENIEISIONIYI0O  OCHOBY  COCTaBJISIIOT ~ ONPENEICHHbIE  OPUEHTUPBI
MOCTYNAaTeIbHOIO M MPOrPECCUPYIOLIEro pa3BUTHsl oOiiecTBa. B-TpeTbux,
MPUOPUTETHl TPABOBOM TMOJIMTUKHU OIPEACNSIIOTCS MCXOAsS U3 TeX 3ajay
TAaKTUYECKOTO M CTPATerMYecKoro  XapakTepa, KOTOpble  CTAHOBSITCS
AKTyaJbHBIMU U 371000/THEBHBIMU B OIPE/CIICHHBI OTPE30K BPEMEHH, a TaAKKE
npobiieM, TPEOYIOIIUX CKOPEUIEero pa3pelieHns] Ha OCHOBE HCIIOJb30BaHUS
KOMIUIEKCA MEP U CPEICTB OPraHU3ALMOHHOTO, 3KOHOMUYECKOT0, ((MHAHCOBOTO U
MHOTO XapaKTepa, BKIII0Yasi OPUINYECKUN HHCTPYMEHTAPUNA. B-ueTBepThIX,

%0 kinaccupukanuu 1eneil npaposoi monutukd cwm.: llynmuko K. B. Ilemu, cpenctBa u
pe3yJbTaThl MpaBoBoi noiuTHky // Poccuiickas npaBoBas noaurtuka: Kypce nexuii / Iox pen. H.M.
Mary3oBa u A.B. Mansko. M., 2003. C. 116.
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MPUOPUTETHl MPABOBON TMOJIUTHUKHU SIBISIOTCS ITUHAMUYHBIMU, HU3MEHSIOUIUMUCS
[0 CBOEMY COJAEPXKAHUI0O U  HAMpPABIEHHOCTHM Ha Ppa3JIMYHbIX JTarax
OOI1IECTBEHHOT'O PA3BUTHSI.

Ha puHamMuky u BbIOOp NIPUOPUTETOB IMPABOBOW IMOJUTUKH BIHUSIOT
COBpPEMEHHbIE TJI00AJIbHbIE BBI3OBBI, IIEIU CPEICTBA pa3pelIeHUs] TT00aTbHBIX
npobJieM 4YeIoBeUecTBa, MPOTUBOACUCTBUSI BOCHHBIM, 3KCTPEMUCTCKUM U HUHBIM
yrpo3am. B-IsIThIX, MpUOPUTETHl MPABOBOW MOJIUTHUKU HAUYMHAIOT BBIXOJUTH 3a
PAaMKU HAllMOHAJIbHBIX TpaHUIl U Bce OOJbIIEe MPOHU3BIBAIOT cepy BHEIIHEH
MOJIUTHKU.

BeicTpauBanue mpaBoBoil monutuku B PT MOMKHO OCYHIECTBIATHCA C
YUETOM €€ 0COOOT0 TeOMOJIUTUYECKOTO MOJIOKEHUS, BOHUKIIMX 3a IMOCIEIHHE
NECATUIIETUS. IKOHOMUYECKHUX, JHEPIeTHUYECKUX, CBIPbEBBIX U HHBIX MPOOIIEM,
KOTOPbIE B COBOKYITHOCTH MOBBIIIAIOT PUCK TTIOOATU3AIIMOHHOTO Bo3/AelcTBUs. B
TaKWX YCIOBUSAX  3alUTAa HAIMOHAJIBHBIX HMHTEPECOB  (IKOHOMUYECKUX,
MOJIMTUYECKUX, JYXOBHBIX U JIP.) CTAHOBUTCS IPUOPUTETOM MPABOBON MOIUTUKHU
B PT. IlpaBoBas monuTuka B pecnyOjiuKe AOJKHA OBITH HAaIpaBlieHA Ha TO,
yTOOBl MHUHHUMHU3UPOBATH TJIOOANIbHBIE BBI3OBBI, BHYTPEHHHE U PErHOHAIbHBIC
yrpo3sl  (Teppopus3M,  MOJUTUYECKMH W PEIUTHO3HBIA  IKCTPEMM3M,
pacnpocTpaHeHHe UCTIAMCKOT0 paJuKaliu3Ma, BIUSHIE «apaOCcKoit BECHbI U JIP.).

3amuTa HAMOHAIBHBIX HHTEPECOB SIBIISETCS JCJIIOM MPUHIUIAAIBHON
BAXXHOCTH HE TOJIbKO B TaJKUKKCTaHe, HO U B Apyrux crpaHax. Kak numer T.4.
Xabpuena: «nst Poccuu, BecrynuBiieit B XXI Bek, KOTOpBIN Bce Yallle Ha3bIBAIOT
3MOXOM MI00ANIN3AIMHU, B YCIOBUSX MEXIYHAPOJIHBIX U BHYTPEHHUX BBI3OBOB U
Jla)ke yrpo3, 3aKOHOAATEJIbHBIMU IPUOPUTETAMH CTAHOBITCS HALMOHAJIbHBIE
MHTEPECHI, IIOHMMAEMbIE KaK JKM3HEHHbIE MHTEpechl Hapoxa Poccuu,
OTpa)kalolIue CTPEMIIEHNE TPAXKIAH K 00ECIIEUeHUIO CTAOMIBHOTO U YCTOWYUBOIO
pa3BUTHUS OOIIECTBA U MUHUMU3AIUU (JIMKBUIAIIUN) 3TUX YTPO3». 7

B nocnennue roapl B TakUKHUCTaHE TPUHSATHI IPOTPAMMHBIE TOKYMEHTBI
U HOpPMATHUBHBbIE IIPABOBBIE aKThl, KOTOpBIE CIy)XaT OCHOBAHUEM JJId
BBICTPAUBAHUS OTJENIbHBIX HAMPABICHUH MPABOBOM MOIUTUKHU. Tak, B LEJsAX
OTpe/eNieHus] MEepPCHeKTUB Pa3BUTHUsl 3aKOHOAATeNnbcTBa NpuHaTa KoHuemnius
MPOTHO3HOTO DPa3BUTHS 3aKoHojatenbcTBa PT, koTopas yTBepkaeHa YkazoMm
ITpesunenta PT 19. 02. 201lr. CornacHo yka3zanHoil KoHueniuu
MPUOPUTETHBIMU HANPABICHUSIMU PA3BUTUS 3aKOHOJATENbCTBA  SIBIISIOTCS:
MOBBIIIEHUE YPOBHSI M KauecTBa 3aKOHOB M UX 3((eKTUBHAsS peaau3alus B
OOILIECTBEHHOM JKM3HM B ILENSIX 3allUThl MpaB U CcBOOOJ JUYHOCTH,
rOCy/IapCTBEHHOI'O CYBEPEHUTETA, HAIIMOHAIBHBIX HMHTEPECOB M OE30MaCHOCTH,
LIEJIOCTHOCTH TOCYIapcTBa; OOecleyeHne BepXOBEHCTBA 3aKOHA, COOTBETCTBUS
3akoHOB  KOHCTUTYIIMM, TOBBIIIEHWE MPABOBOM  KYIbTYPbI, pPa3BUTHE
JEMOKPATUUECKUX  HHCTUTYTOB, YyCWIeHHe OOpbObl €  IPECTYNHOCTHIO,

>"Xabpuesa T.5. HauuoHanbHble MHTEpEChl H 3aKOHOAATEbHbIC mpuopHTeTsl Poccuu // XKypuan
poccuiickoro mpagsa. 2005. C. 14.

31



XAETH XYKYK. TPABOBAS JKA3HbB. Nel (01) 2013

yCTpaHEHUE NMPOTUBOPEUM B 3aKOHOJATEIbCTBE, MOBBIIIEHNE KAUecTBa 3aKOHA,
MpUBECHNE 3aKOHOJATENIbCTBA peciyoIuKu B COOTBETCTBHE c
MEXIyHAPOJHBIMU MTPABOBBIMU aKTaMH, MOHUTOPUHI HOPMATUBHBIX MPABOBBIX
akToB. B 1memax peanuzauuu gaHHoW KoHuenmuu mocTaHOBIEHUSIMU
[TpaButenscrBa PT yTBepkaeHb! psll rOCy1apCTBEHHBIX IPOIPAMM B PA3JIMUHBIX
chepax (rocymapCcTBEHHOE YCTPOMCTBO, 0€30MacHOCTb, TPAXIAHCKOE U
MPeANPUHUMATENbCKOE 3aKOHOIATENIbCTBO U JIP.).

B rpaxxnanckom o61iecTBe CyObeKTaMU TPABOBOW MOJIMTUKHU BBICTYIAIOT
TaK)Ke T'pa)xJaaHe U UX OOILIECTBEHHO-TTOJIUTUYECKUE 00BEIMHEHHS. AKTUBU3AIMS
MHCTUTYTOB TPAXKIAHCKOTO OOIIECTBA MpPH BBICTPAUBAHUM U peau3alluu
MPaBOBOM MOJIUTUKU UMEET MEPBOCTENIEHHOE 3HaUeHUe. ToMy MPUMEPOM CITY>KUT
ONBIT BCEHAPOAHOI'O OOCYKIEHUs MPOEKTOB psiga 3aKOHOB B Ta/KUKHUCTAHE.
Tax, B Xx0/1€ BceHapoIHOTO 00cyxaeHus npoekta 3akoHa PT «O6 ynopsinouenuu
TpaJUIH, TOPXKECTB M OOPSIOB», KOTOPOE IMPOJOJIKAIIOCH CBBIIIE JBYX
MecsILIeB, TpaxJaaHamMu ObUIM BHeceHbl Ooisiee 20 ThIC. mpemioxkeHuit. % B
ob0cyxaeHnn nmpoekta 3akoHa «O0 OTBETCTBEHHOCTH POAUTENECH B OOydeHUH U
BOCIIUTAHUU JETE» MPUHSIIO ydacThe Oosiee 2 MIIH. rpaxjaaH. B mporecce
o0cyxeHus: TpoekTa 3akoHa Oosiee 80 rocymapCTBEHHBIX OPraHOB, COTHHU
npeanpusTuit u opranuszauuii, 11 Teic. TrpaxaaH B NOUCbMEHHOU (opme
00paTWINCh B 3aKOHOJATENIbHBII OpraH Mo MOBOAY OTAEIbHBIX IOJOXKEHUN
npoekTa 3akoHa. BocemMb  ThIC. IPEUIOKEHU  TpaXxgaH U OpraHu3alui
OBLTH MOJIHOCTBHIO WJIM YaCTUYHO YUYTEHBI MpH JopaboTke mpoekTa 3akoHa. 8. 04.
2011r., OKOHYATENbHBIN MPOEKT 3aKOHA ObLI JOPA0OTaH B XOJI€ €ro 00CYKIEeHUS
C IpeACTaBUTEIISIMU O0IIIeCTBEHHOCTH ¢ yuactueM [lpesuaenTa.>®

[IpaBoBass MOJMTUKA HAXOAUT OTPAKEHUE  TAKXKE B MOCTaHUSIX
ITpesunenrta PT Mamxmucu Onu pecnyOnuku. Tak, B ITocnanuu
IMpesunenta 16. 04. 2005r., ObUIM OMpeNEIEHbl MPUOPUTETHI MOJUTUKHU
rocygapctsa B cdepe MpaBOTBOPUECTBA: 3alUTa IMpaB U CBOOOJ JUYHOCTH,
9KOHOMHUYECKOE 1 ¢puHaHCOBOE OOOCHOBAHUE MPOEKTOB 3aKOHOB,
obecrieyeHUEe CUCTEMHOCTH HOPMATHUBHBIX IIPABOBBIX AKTOB Ha OCHOBE
BEPXOBEHCTBA 3aKOHA, oOO0ecreueHne KOHCTUTYLUHOHHOM 3aKOHHOCTH, YYeT
CpPelCTB U CHOCOOOB MPABOBOTIO PEryJUPOBAHUS YACTHOCOOCTBEHHUUYECKHUX
OTHOIICHUHN, YMEHBIIEHUE YHUCIIa BEJOMCTBEHHBIX HOPMATHUBHBIX IPABOBBIX
aktoB. llenm u mpuoputeThl MPABOBOM MOJUTUKKA B PAJVIMUHBIX chepax
(oOpazoBaHue, 3IpaBOOXpAHEHNE, HAIMOHAIBHOE €AUHCTBO, ITPABOIIPUMEHEHUE,
O6opbba C MPEeCTYMHOCThIO, KOPPYMIMEH, U Ap.) HAIUIM OTPakeHUE B JPYTUX
MOCJIAHUSIX TJIaBbI TOCY1apCTBA.

8 Cm.: Peun [Ipesunenta PecrryOmuku TamKUKACTaH C MPEACTABUTEISAMH OOIIECTBEHHOCTH IIO
BOIPOCY 00 YIOPSAI0YCHUN HAIIMOHATBHBIX 00br4acB, o0psimoB u Tpaguuuii. Jymante. 24. 05. 2007
r. dyman6e, 2007. C. 4.

O mpormecce BCeHapOIHOTO 0OCYXKIECHH MMpoekTa 3akoHa «O0 OTBETCTBEHHOCTH POAUTENEH
B 00y4YCHHH M BOCIIUTAHUH JETeH» U ero mpuHATHH cM.: MaxmynoB M.A., CatuBainsieB
P.III. 3akononarenpHas nHUIMaTHBA [Ipesunenta PecrryOnmkn TamkukucTad u ee 3HAUCHNE
B Pa3BUTHHU CYBepeHHOTO Tocynapcraa. Jymanbe: «9p-rpad», 2011. C. 60 — 62.
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Bonbliioe 3HaueHne 17151 ONTUMU3ALUN TPABOBOM MOJTUTHUKUA UMEeT 3aKOH
PT «O HopmaTMBHBIX MpaBoBBIX akTax» (2009r.), KOTOPBI pacKpbIBaeT
NPUHIUIIBI ~ TPABOTBOPYECKON  NEATENBHOCTH,  OMNpeneNsieT  CyObeKThl
MPAaBOTBOPUYECTBA,  CHUCTEMY  HOPMATHBHBIX  IIpaBOBBIX  aKTOB,  JaeT
XapaKTepUCTUKY BHJAM HOPMATHUBHBIX IPaBOBBIX aKTOB. OTIeNbHbIE TIJIABBI
3aKOoHAa 3aTparuBalOT BOIPOCHl  MPABOTBOPYECKON  TEXHUKH, JEHCTBUS
HOPMATHUBHOT'O MPABOBOTO aKTa BO BPEMEHHU, B MPOCTPAHCTBE U MO KPYTy JIUII,
MOPSAAOK OPUIIMATIBHOTO TOJIKOBAHUS HOPMATHUBHOI'O IIPABOBOr'0 aKTa, CIIOCOOBI
paspelieHus] KOJUIM3HM, IMOPSAJOK TOCYyIapCTBEHHOIO ydeTa W perucTpaluu
HOPMATHBHBIX ITPABOBBIX AKTOB.

Lemn u npuopurersl CyaeOHO-MPABOBON MOJMTUKHU OIPEICIICHbl B
[Tporpamme cyaebno-mpaBoBoit pedopmbr B PT na 2011 - 2013r., xoropas
yTBepxkaeHa Ykazom Ilpesunenta Tamxukucrana ot 3. 01. 2011r., Ha ocHOBE ero
[Mocnanuit Ilapmamenty pecnybmuku 15. 04. 2009r. u 24. 04. 2010r. Ona
coqiepkuT Takxke IlmaH MeponpusiTuii o ee peanuzaiuu. B HEM, B YaCTHOCTH,
npeaycMaTpuBaeTrcss pa3paboTrka mnpoekta IlpoleccyanbHOro Kojekca 00
aJIMUHUCTPATUBHBIX TMpaBoHapyuieHussx B 2011r., pa3paboTka MpPOEKTOB
COOTBETCTBYIOIIIUX IMPABOBBIX AKTOB B c(hepe UCIOTHUTEIBHOTO TPOU3BO/ICTBA B
2011r., u3yyenue Bompoca o 6eccpouyHoM HazHaueHuu cyaeit B 2011 - 2013 rr. u
T.J.

Llenu u mpUOPUTETHI MPABOBOCIUTATENBHONW IMOJIUTUKHU OIPEACTICHbl B
Vkaze Ilpesupgenta PT «O mnpaBoBoil NOJUTHMKE M MNPABOBOM BOCHUTAHUU
rpaxaan  Pecnyonmukm  Tamkukuctan»  (9.04.1997r.), B IlocTtaHoBieHHN
[TpaBuTtenscrBa «O HEKOTOPBIX Mepax MO YIyUYHIEHUIO NMPABOBOIO BOCIUTAHUS
rpaXXJaH U TMPaBOBOM paboThl B pecrmyoOnuke» (22.08.1997r.) 0, a Takxe B
[TporpamMme npaBoBoro o0ydeHus u Bocrutanus rpaxaad Ha 2009 - 2019r. B n. 9
[IporpaMMbl HameueHbl OCHOBHBIE €€ IIeJIU: IOBBIIIEHWE YPOBHS IPABOBBIX
3HaHUH, (OPMHUPOBAHME UYYBCTBA OTBETCTBEHHOCTH, MATPHUOTH3MA, YBAXKCHUS
Koncrurynuu u pgeiictByronux 3akoHoB PT, mpomaranma neMokpaTH4ecKHX
LEHHOCTEH, BOCIPUATHUS €IMHCTBA OCHOBHBIX IpaB, cBOOOJ M 0Os3aHHOCTEH
YyelloBeKa M TIpaxJaHMHA, obecreyeHHWe  AaKTUBU3AIMK  MOJIUTUYECKON
nesitenbHocTy HaceiaeHus: PT. JlaHHbBIA TOKYMEHT OIpejaessieT TakKe OCHOBHBIE
HaIpaBJIEHUS TPABOBOTO OOYYEHUS U BOCITUTAHUS.

OnHUM U3 HaIpaBiIeHUN MPABOBOM MOMUTUKU TaIKUKUCTaHA SIBISETCS
KaJIpoBas IOJIUTUKA, HALIEJICHHAs, B YaCTHOCTHU, HA MOATOTOBKY HOPUANYECKUX
KaJ[pOB BBICOKOM KBaJM(PUKAIMU, MOJAECPHU3AIMIO 00Pa30BATEIbHON MOJUTUKH,
YCUJICHUE HH(pOPMALIMOHHON u TEXHOJIOTMYECKOMN COCTABJISIOLINX
00pa30oBaTeNbHON TOJUTUKY, IOBBIIICHHE I[MO3HABATEIILHOIO YPOBHS B cdepe
OBJIAZICHUSA MEXAYHAPOJHON IOPUIMYECKONM NPAKTUKON C YYETOM IEpPCIEKTUB
paspelieHuss OpUIMYECKUX Jell B MEXIYHAPOJHBIX CyAEOHBIX OpraHax,
MOJATOTOBKY IPOTPAMMUCTOB C IPABOBBIM 3HAHUEM, TOTOBBIX K paboTe B

% Cox 3akonoB Pecniy6mukn Tamxukuctan. 1999, T.1. C. 56-57.
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YCIIOBUSIX ~ YCIIOKHEHMsI IPAaBOBOTO WH(POPMAIIMOHHOTO TOTOKA, YIPO3bI
HAIlMOHAIBHOW MH(POPMAIIMOHHOM 0€3011aCHOCTH, BHEAPEHUST HH)OPMAITMOHHBIX
TEXHOJIOTHI B cepe FOPUINUECKON NesITeTbHOCTH, B YACTHOCTH, 3TalloHa OaHKa
JAHHBIX HOPMATUBHBIX M WHBIX MPABOBBIX aKTOB, MH(pOpMATH3AIUU CyIeOHOM,
CIIEICTBEHHOW,  MPOIIECCYaIbHOH,  OTEPATUBHO-PO3BICKHON  JIESTEIIbHOCTH,
nH(popMaIIMOHHOM 6a3bl JAHHBIX B chepe OOPBHOBI C MPECTYIMHOCTHIO U JIP.

HeoTnoxupiMi  3ajlauaMud  IPABOTBOPUYECKOW TMOJUTUKU  SIBIISIFOTCS
MOJIEpHU3ALUS IPABOTBOPUYECKON MOJIUTUKN,00HOBJIEHUE 3aKOHOAATEIbCTBA, €T0
MIPUCTIOCOOJIEHNE K HOpPMAaM W NPUHLHUIAM MEXIYHAPOJIHBIX MPABOBBIX AKTOB
MpU COXPAHEHUU U 3AIIUTHl MPUOPUTETOB IMPABOBON MOJIUTUKHU, IMEPECMOTP
MaccuBa HOPMATUBHBIX IPABOBBIX AKTOB pECHyOJMKHM C LEIbI0 €€
MPUCTIOCOOJIEHUST K TpeOOBaHUSIM U HOPMATUBHBIM ycTaHoBiieHusiM BTO,
BHEApeHUEe MHPOPMAIMOHHBIX TEXHOJIOTHH B chepy IpaBOTBOpUECTBA U JIP.

OnHUM U3 TNPUOPUTETHBIX HAMpaBlieHU mnpaBoBod moauTuku PT
SIBJISIETCSl IOPUJIMUECKONM oOOecreueHne 3alluThl HAIIMOHAJbHBIX HHTEPECOB B
YCIOBUSIX PACIIUPEHUS] TJIOO0AIM3ALNHU, OCJIOKHEHUS TJI00ATbHBIX MpOOIeM
(3HEpreTUYEeCKou, JeMorpaduiecko, IKOJIOTHIECKOU, CHIPbEBOM U JIP.) U HOBBIX
J100aIbHBIX BBI30BOB.

CoBepIICHCTBOBAHUE TOCYIapPCTBEHHOI'O YIPABJICHUS, MPEANPUHITOE B
TaxkukucTade, JOJDKHO OBITh HAIpaBIGHO Ha co3fgaHue 3(PQGEKTUBHOTO
roCygapcTBa, MPHUCIOCOOJEHHOrO Il pELIEHUs CTpaTeruyecKux 3ajad,
O3BYUYEHHBIX HEOJHOKPATHO B MocjaHusx U BbicTyIuieHusx [Ipesuaenta PT u
MOJYYUBIIMX OGULUHAIBHOE OQOpPMIIEHHE - OOECIeYeHHEe SHEPreTUYeCKOn
HE3aBUCUMOCTH,  IPOJOBOJILCTBEHHON  0O€30IaCHOCTM W BbIXOJAa U3
KOMMYHUKAIIMOHHOTO TyINuKa. HoBble HaNpaBIeHUsl CTpATErH TOCYAapCTBEHHO-
MPaBOBOTO pa3BUTHUSA TpeOyroT JalIbHeHI1Iero COBEPIICHCTBOBAHUS
rOCYJAapCTBEHHOT'O yIIPABIIECHUS.
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Hap Makonan «CuécaT XyKyKd XamMuyH OMWIM PYIIAU XYKyKHU YOMea»
3apypaTtd Tapxpesuu cuécatu Xykykidm gap Yymxypun TOYMKHUCTOH XaM4yH
CTpaTerusii pyuyim XyKyKuu yomea HcOOT MemaBaj. PaBannu tamakkyn Ba
aMalil ralTaHu cuécaTh XyKyKUu YyMXypH Jap coixou VCTUKIIONuATH naBiaTi
TaxKUK Mmemasaj. PaBannu udomam cuécatu XyKyki nap XydyaTxou OapHOMaBi
Ba MaBOAM MEBEPH OMyXTa MelllaBaj.

CartuBaaapies P.111.
AHHOTALMSA.

ITpaBoBas nonuTuka Kak ¢GakToOp MPaBOBOIO Pa3BUTHS 00IIECTBA
B cratee "IlpaBoBass moiauTHKa Kak (aKTOp MPABOBOTO pa3BUTHS
obmiectBa”  OOOCHOBBIBAETCS  HEOOXOJUMOCTH  BBICTpaMBAHHUS  MPAaBOBOM
nonmutuku B PecnyOmuke TaTkKUKUCTAaH B KadyecTBE CTpaTErMM IIPABOBOTO
pasButusa obmectBa. [IpocnexuBaercs mnpouecc GOPMUPOBAHUS U MOATAITHOM
peanu3alud TMPAaBOBOM MOJUTHUKU PECIyOJIMKH 3a TOJbl TOCYIapCTBEHHON
He3zaBUcuMocTU. Mccenenyercss mpoliecc IMO3TAMHOW  MHCTUTYLHOHAIN3ALUU

MIPaBOBOM MOJIUTHKU PECITYOTUKH.
Sativaldyev R.Sh.
The summary.

Legal policy as factor of the legal development society

In article "Legal policy as factor of the legal development society" is
motivated need of the straightening legal politicians in Republic Tadzhikistan as
strategies of the legal development society. It Is Tracked process of the shaping
and phased realization legal politicians republics to for years state independence.
The process phased legal politicians of the republic is Researched.

HIunkapenxas I'.I'.*

IMPABOMEPHOCTbDH CO3JAHUA CMEIHAHHBIX YI'OJIOBHbIX
TPUBYHAJIOB

Kanuasoxkaxo: amonatu cyaum OalHAIMWIUIANHA, CYOXOHW OJIiA, TPUOyHAIH
OalfHaIXaJIKUW YMHOM, IIIAXCOHU MaHCA00PH 1aBJIaT, YAHOSTH OalfHAIIXaJIKH.

KimoueBble c10Ba: MeXAyHApOIHOE IPABOCY/INE, BBICIIME CY/Ibl, MEXKIYHAPOIHBIN
YyrOJIOBHBIM TPUOYHANI, JOJKHOCTHBIE JIUIA TOCYIapCTBa, MEXIyHAPOIHOE
MpeCTyIUICHUE.

Keywords: international justice, mixed criminal tribunals, supreme courts, of
states international judges, state officials, international crimes.

OTH CyAbl HA3BIBAIOT «yTOJIOBHBIMHU TPUOYHATIAMU TPETHETO MOKOICHUS:
cHauasia Obutn HropuOeprckuit u Tokuiickuil TpuOyHasbl, 3aTeM TPUOYHAJIBI 110
owiBIeil FOrocnmaBum m Pyanael, a Takxke MexaIyHapOIHBINA YTrOJIOBHBIM CY/I.
DTO, TOXalyil, caMasi TUHAMUYHO Pa3BUBAIONIASCS YaCTh MEXKIyHAPOIHOU
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CyaeOHOI CHCTEMBI.

[TepBbIM ONBITOM CO3JAHUS MEXIYHAPOIAHBIX YTOJOBHBIX TPHUOYHAIOB
opumn HiopuGeprckuit u Tokwuiickuii TpuOyHasbl, paboTaBiiue mocie BTOPOM
MUPOBOM BOWHBI JUISl Cy/1a HaJl BOGHHBIMH MPECTYITHUKAMU. 45 JIET CIyCTs ObUIH
CO3aHbl JBAa MEXAYHAPOAHBIX YTOJIOBHBIX TpuOyHana ad hoc — TpubyHal 1o
obiBiieit FOrocmaBum wu  TpubOyHanm mus Pyanasl. OHm  ObUIM  Tak ke
Oecripelie/IeHTHbI, KaK U IMOCIEBOCHHbIE TPUOYHAIbI, HE MOJIYUYMIN BCEOOLIETO
MPU3HAHMS, U HE IOPOAWIM MHOXECTBA NoApaxaHuil. OCHOBHBIMU IIPUUYUHAMU,
10 KOTOPBIM MEXAYHAPOJHbIE YTOJIOBHBIE Cybl - TpUOyHasbl Ayt FOrocnasuu u
Pyannpl He MOTYT OLIEHUBATHCA KaK MOJHOCTBIO YCIEUIHbIE, OOBIYHO HA3bIBAIOT
X IIUPOKUN MacmTad, MEMIUTEIbHOCTh M JOpOroBu3Hy. OHHM HAaHUMAIOT
0OJIBIIIOE YUCIIO MIEPCOHANA, a4 TAKXKe OOHAPYKUBAIOT TEHIACHIUIO BHIXOJUTDH U3-
O]l KOHTPOJII CBOMX CO3JATeNIed, YTO JHUKTYETCSd JIOTMKONH pa3BUTHUSA
BHYTPEHHETO npasa MEXTyHAPOTHOU OpraHU3aINH. [TpakTuka
MexIyHapoOgHOTO YTOJIOBHOTO Cy/Ja ITOKa3bIBaeT, YTO €My HE MOTYT OBITh
MpEACTaBIIEHBI  BCE  CIIy4yal  MEXAYHAPOJHBIX  MPECTYIUIEHWH  u3-3a
OTPAHUYEHHOT'O MPU3HAHUS €T0 IOPUCIUKIIUU TOCyJapcTBaMmo!.

Ho B MupoBoM coobiiiecTBe olyianach nNoTpedOHOCTh B pa3paboTke Mep
OTBETCTBEHHOCTH [JI1 BOEHHBIX IPECTYTHUKOB, Ui IPECTYIUIEHUNA IPOTUB
yelloBeUHOoCcTU M reHouuja. [losToMy Ha cBeT MOSIBWIIACH HOBAasl KaTeropus
CYJIOB, HOCSILLIMX B OMPEEIICHHOM CTENEHN IKCIIEPUMEHTAIbHBIN XapaKTep — TaK
Ha3bIBa€Mble CMEIIaHHbIe TPUOYHAIBI. VX ellle Ha3bIBAIOT «TUOPUIHBIMI», WM
«UHTEPHALMOHAIM3UPOBAHHBIMU»,  TOCKOJIBKY B HHMX  COEAUHSIOTCS
MEXIYHapOJIHbIE CYJeOHBbIE YUPEKIEHUS U CyeOHble HHCTUTYLIUU TOM CTPaHBI,
rie ObUIM COBEpIIEHbI COOTBETCTBYIOIIME MPECTYIUICHUS. DT TPUOYHAIIBI
OTJIMYAIOTCS M OT HAIIMOHAJIBHBIX M OT MEXIYHAPOIHBIX CYIC€OHBIX YUPEKICHUH.
B Hux, kak mnpaBwiIO, [EWUCTBYIOT HWHOCTpPaHHbIE (MX YACTO HA3BIBAIOT
MEXIYHAapOIHBIMH) U HAIIMOHAJIBHBIE CY/IbH, 4 B CTATyTaX BCTPEUAIOTCS HOPMBI
U MEXIYHAapOAHOTO M HALIMOHAIBHOTO MpaBa. Takux cyaeOHBIX yUYpeKACHUI
IIPEeX/Ie HE CYIIECTBOBAJIO.

B nocnennue roapl ObLT CO3MaH LIETBIN Psill TaKUX cyAoB. CrnieluajibHbIe
KIOpU JUIS TSOKKBIX TipectyrieHuit B OxpyxHoMm cyne Hunu (Boctounsrii
Tumop), nericreoBasmme B 2000 - 2005 rr., XKropu no «[IpaBunam 34 u 64» B
cymax Kocosa (meticrByror ¢ 2000 r.); Crenmansnbiii cyn mist Cweeppa-Jleone
(metictByeT ¢ 2002 r.); [TanaTa mo BOEHHBIM MpecTyIuIeHUsIM KOHCTUTYITMOHHOTO
cyna bocuuu-I'epuerosunsr (aeiicrByet ¢ 2005 1.)

Tpu napyrux CMEHIAaHHBIX CyJa HAXOASTCS B Pa3JIUYHBIX CTAIMIX
nmoaroToBku: YUpesBbruaitHas namata B cynax Kambomku; CnenuanbHas nanaTa

ol Sriram C.L. Globalising Justice: From Universal Jurisdiction to Mixed Tribunals//Northern

Quaterly of Human Rights, v.22, 2004, p.12.
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B cynax bypynmu; CMmernanHblif TpuOyHan JUIsi pacciieIoBaHUsT B OTHOIIEHUU
JUI, OTBETCTBEHHBIX 3a YyOwmiictBo ObiBiiero IIpembep-munHucTpa JluBaHa
Paduxa Xapupu u 22 1pyrux JIFOAeH .

C ¢dopmanpHON TOYKM 3peHUS] B KA4YeCTBE CMEIIAHHOTO TpUOyHana
MOXHO paccMaTpuBaTh U Mpakckuil upe3BbluaiiHblii TpUOyHAI, XOTS B HEM He
OBLIIO MPEACTAaBICHO MHOCTPAHHBIX CyAEW, B MPOTUBOPEUYHE €ro COOCTBEHHOMY
cratyty. KpoMe TOoro, uM npumMeHseTcsi TOJIbKO UPAKCKOE IIPaBo.

He BmosiHe MexTyHAPOAHBIM YTOJIOBHBIM TpubyHanioMm siBisiercs [lanara
Koncrutynmonnoro cyna bocHuu-I'epueroBuHsl, ckopee 3TO Cyd IO IpaBaM
YeJIOBEKA, ITOCKOJIbKY OHA IPUMEHSIET JOrOBOPBI O IIpAaBax YEJIOBEKa, a He
MEXIYHapOIHOE YTOJIOBHOE IIPABO.

IlepBocTenneHHON  NPUYMHOM  CO3[aHUS  CMEUIAHHBIX  YTOJIOBHBIX
TpuOYyHaIOB siBisieTcs He 3((GEKTUBHOCTh U HAIMOHATIBHBIX, U MEXIYHAPOIHBIX
YTOJIOBHBIX CY/I0B B PACCIIEAOBAHUN MEXTYHAPOIHBIX MTPECTYIJIEHUH.

XOoTsl TEOpeTUUeCKHM WMEHHO HallMOHAJIbHBIE CyIbl — HauboJee
MOJIXOASIIEE MECTO JUISl PacclelOBaHUs YrOJOBHBIX MPECTYIUICHUN, JIMIIb
OT/EIbHBIE TOCYJApCTBAa pacCHoaraloT HEOOXOJWMBIMU CpPEICTBAMHU  JUIS
OpraHu3alMy IIpolecca B OTHOLIEHUU MEKIYHAPOIHBIX IPECTYIUIEHUH, B
YAaCTHOCTH, IS 3aIUTHI €r0 YYACTHUKOB; BJIACTU IOCYAAPCTB YACTO HE CKIOHHBI
MIPOBOJIUTH TAKUE MPOIIECCHI MO MOJUTHUYECKUM COOOPAKEHUSIM.

FOpuanyeckast mpupoia CMEIIAHHBIX YTOJIOBHBIX TPUOYHAJIOB OTpakaeT
oOcTosTeNnbCTBa co3manus Kaxmaoro u3 Hux. B Kocose n Ha Bocrounom Tumope
BCE TOCYAApCTBEHHOE yIpaBiieHHne ObLI0 cocpenoToueHo B pykax OOH, B Tom
4yucie MpaBoCyAue, yrojoBHoe U rpaxaanckoe. Coserom bezomacnoctu OOH
ObLa co3naHa AIMUHUCTpaLUs NepexoaHoro nepuonaa ans Bocrounoro Tumopa
Pezomonmeti 1272 ot 25 oxtsa6ps 1999r.2, w1 Muccus OOH B Kocose
Pezomonmeti 1244 ot 10 uroHs 1999 1.93, BO T71aBEKOTOPBIX CTOSUTH TEIHAIbHBIC
MpencTaBUTeNu [ eHepalbHOTO ceKpeTapsl ¢ MOJTHOMOYMSIMH, OIpEIeTIeHHBIMU
Coserom bezonacHoctu. B uactHOocTH, B 3amayy oOeMX MHUCCUH BXOIUIIO
BOCCO3/IaHUEKU3HECTIOCOOHOM, ClIpaBeJIMBONU BbI3bIBAIOILIEH TO0BEpHE CYAeOHOM
cuctembl. B Bocrounom Tumope sta cucrema AoibkHa OblIa CO3aBAaThCS C
YUCTOTO JIMCTA, MOCTE yXOAe MHAOHE3UMCKUX BOMWCK; B KocoBe crosa TpymHas
3aJaya HAKa3aHUs BOCHHBIX TIPECTYIMHUKOB B Cynax, TAe JAOMHUHUPOBAIU
ambaHIIbl, KOTOpPBIE CUYUTAIU Ce0s MOCTPAJAABIIMMH OT O3THUX MPECTYIMHHKOB.
CrieunanbHble TpeACTaBUTENN ['eHepabHOTO CeKpeTapss Ha 00erX TEPPUTOPUSIX
M3J1alld TIOCTAHOBJIEHUS! O CO3/IaHUM CIIELUANIbHBIX KIOpU B CylIax, JACUCTBYS B
npeaenax ceoero mManmata. Ha Bocrounom Tumope Ilocranosmenuem 2000/11

82United Nations Transitional Administration in East Timor

<http://www.un.org/peace/etimor/UntaetN.htm>
8United Nations Interim Administration Mission in Kosovo <http://www.unmikonline.org>
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OBLIO MPETYCMOTPEHO CO3/IaHKEe OHOTO AMeIUISIIMOHHOTO cyaa B cronwmie Jdum,
U BOCBMH pAWOHHBIX CYyJOB, HAJIEICHHBIX YrOJIOBHOW U T'PaITaHCKOU
opucaukiuei. st pacCMOTPEHHUsT  «CEePhEe3HBIX»  MPECTYIUICHUH  ObLIO
MpeIyCMOTPEHO crieruaibHoe JXKropu B coctaBe paitoHHOTO cyaa Juiu.

B KocoBe mnpaBoBass 6a3a ObUla co31aHa ABYMSI MOCTAHOBJICHUSIMH: I10
nocrtaHoBiaeHuio 2000/34 wmexayHapoJaHble CyIbU U OOBUHUTEIUM MOTYT
y4acTBOBAaTh B JIFOOOM Jelie B Cyle, K KOTOPOMY OHH TPHUIUCAHBI, B JTIOOOM
clTyyae, KOTa CYMTAIOT 3TO HEOOXOIUMBIM IJTs1 0OECTIeUeHU ST TIPABOCYTHSI.
OpnHaKO YCTaHOBIIEHO, UTO CEPhE3HBIE MPECTYIICHUS CITYIIAIOTCS KIOPH B COCTABE
JBYX TPO(ECCHOHANTBHBIX CyIeHd W TpeX acecCopoB (CyAeid, He SBIISIOIIUXCS
npodecCHOHAbHBIMK ~ FOPUCTAMH). [TocranoBnmenuem  2000/64  ObuTO
JOTIOJTHUTEIPHO YKa3aHO, YTO OOBHHUTEIh, OOBUHSIEMBIN WINA 3alIUTHUK MOTYT
MPOCUTH O HAa3HAYCHHWU B COCTAB CyIeOHOTrO MPUCYTCTBUS TPEX CyAed, BKItoUas
JIBYX MEXKIYHApOIHBIX CYAeW, OOMH M3 KOTOpBIA craHeT mpencenarenem. C
TEUEHHEM BPEMEHHU OOJIbIllasi YaCTh JeJI CTalla 3acllylIUBAThCS UMEHHO B TaKOM
cocTase.

[Tanata mo BoeHHbIM mpecTymieHusM KonctutyunonHoro cyna bBocHuu-
I'epueroBunbl — 3T0 0coOeHHBIN ciydail. Ee mpaBoBylo 6a3y cocrasiseT HaOoOp
cornamenuit: OOiee paMmoyHoe corjamieHne o Mupe B bochuu-I'epuerosuse,
U3BeCTHOE Kak JIeHTOHCKOe coriaiieHue, B COOTBETCTBHM C KOTOPBIM CO3/1aH
noct Beicokoro mpeacraButens (oH ke CrnenuanbHBIA  PEICTaBUTENH
EBporneiickoro Coro3a) s KOHTPOJIS 32 HUMIUIEMEHTAIMeld TIpaskdaHCKUX
ACIIEKTOB ~ MHUPHOI'O  YpEeryJIMpOBaHMs, BKIIOYAas CHCTEMY IMPaBOCYIUS;
COTJIAIIEHHE MEX]y BBICOKMM MpeacTaBUTEIEM U IMPABUTEIBCTBOM bocHUM-
I'epueroBunsl 0  co3maHuM  crienuaibHOro  JlemapramMeHTa  BOEHHBIX
MPECTYIUICHUH;  COTrJIAllleHne  MEXAy  BbicOkMM  mipeAcTaBUTENleM U
MexnaynapoaasiM TpubyHasioM 1o ObiBmiel FOrocnaBum o mepemade nein U3
MTBIO B rorocnasckuii cyna; Pezomtorust Cosera bezonacnoctu OOH 1503 ot 26
ceHTs10ps 2003T. 0 co3mannu [1amaTel MO BOGHHBIM MPECTYIUICHHSIM.

B npyrux ciyyasix MOpaBUTENBCTBO COOTBETCTBYIOIIETO TIOCYIapcTBa
COXpaHSIET CyBEPEHHYIO BJIACTh Ha CBOell Tepputopuu. [lepBocrenenHas 1ueinb npu
9TOM — OOECHEeUHUTh OCYIIECTBICHUE MPABOCYAMS, a HaKa3aHHUE MPECTYITHUKOB
OTXOJIUT HAa BTOPOH TJIaH. B 3TOM ciiyuae MexIyHapoIHOE COOOIIECTBO HE MOXKET
CBOEH BIIACTBIO CO3/IaTh CYAEOHYIO CHCTEMY, M MECTHBIC BJIACTH JIOJIKHBI OBITH
YYACTHUKOM  TI€PEroBOpoB O (OPMUPOBAHUM MEXaHU3MOB  YTOJOBHOM
oTBeTcTBeHHOCTU. [IpaBoBOIl OCHOBOW CTAHOBHUTCS MEXKIYHAapOIHBIM 1OrOBOP
MEXy MpPaBUTEILCTBOM M, Kak mpaBuio, OOH. Llenpio co3maBaeMbIX 371€cCh
YJTOJIOBHBIX TPUOYHAJIOB SIBJISIETCS, TPEXAe BCEro, HaKa3aHHWE MPECTYITHUKOB.
Tax, B CMeIIaHHBIX YroloBHBIX TpubOyHanax misi Ceeppa-Jleone, Kambomxu u
BypyHnu ropucoukuus ratione personae OTpaHUYeHa TEMHU JIULAMH, KTO HECEeT
caMyio OOJIbIIIYI0O OTBETCTBEHHOCTh 3a HApYIIEHHME MECTHBIX 3aKOHOB U
MEXIYHApOIHOTO TYMaHUTAPHOTO MpaBa, TO €CTh MOJUTUYECKUMU U BOCHHBIMU
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munepamu. B cnywae Bocrounoro Tumopa, KocoBa u BbocHum-I'epiieroBunsl
yInop Jdelaercs He Ha KOMAHAUMPOB, a Ha HM3IIMKA OJIIEIOH apMUUd U
AIMUHUCTPAIIH.

Cpoku [1eHCTBUSI IOPUCAUKIIMU CMEIIAHHBIX Cy/IOB HMHOT/IA BBI3BIBAIOT
BoIpockl. Tak, 0ka3amoch HEMPOCTO ONMPEAETUTh HAYaIO AEUCTBUS IOPUCIUKIIUU
CneunanbHoro cyna misi Ceeppa-Jleone B Impolecce MEperoBOpoB O €ro
coznaHud. ['paxxgaHckas BoitHa B 3ToM cTpaHe miwiack noutu 10 set (¢ 1991 no
2001), k BIacTH MOOYEPEAHO MPUXOIUIIU PA3HbIE CUJIBI U 3AKITIOYAIMCH KOPOTKO
XKUBYyIIMe coryamieHus. bouio pemeno, yto Cyay MOACYyIHBI TOJBKO AESHUA,
coBepirieHHbIe nocie 30 HosOps 1996r., korma ObUIO 3aKIOUeHO AOHUIKAHCKOE
COTJIAIIIEHHE  MEXJIy  MpaBUTEIbCTBOM  CcTpaHbl U OObeIUHEHHBIM
peBOMIOIMOHHBIM (DpoHTOM. laTa Obljla BRIOpaHa MOTOMY, YTO MMEHHO TOTJa
OB MPUHSTHI peaJIbHbIE MEPBI MUPHOT'O YPET'YJITUPOBAHUS.

UYro kacaercsi Bocrounoro Tumopa, IOPUCIUKIIUS KIOPU IO CEPhE3HBIM
MPECTYIUIECHUSIM HE HMMEET OrpaHMuYeHUil BO BpeMeHU. OgHAKO Ha Jiejie BCe
OOBHUHEHMS, 3aCITyIlIAHHBIC JKIOPHU, OTHOCATCS K MEPHOIY IEpea M cpa3y Iociie
BBIBOIbI HUHIOHE3UICKUX BOMCK B 1999 r.

FOpucnuxums xe TpubyHana Xapupu cocpeioToueHa Ha OJTHOM COOBITUU
— wMaccoBom yowuiictBe 14 despans 2005 r. Omnako Pesomronmsi Cosera
bezonacnoctu 1644 ot 15 pexabps 2005 1., KoTopas mpeamnuchiBaia
I'enepannbHoMy Cekperapio oka3aTh cojaeiictBue IIpaButenscTBy JluBana
«YCTaHOBUTH CYTh U 00BbeM HEOOXOAMMON MEXIYHAPOTHON MOMOIIU B Jeje
paccieoBaHus» AaeT BO3MOKHOCTb PACIIPOCTPAHUTD MTOJIHOMOYHS CO3/IaHHOH B
pamkax OOH HezaBucrumMoit MeXIyHapOIHOU KOMUCCUM PACCIIeIOBAHUS Ha BCE
Teppopuctuyeckue ataku B JIuBane ¢ 1 okts6pst 2004 r.63

Opucoukims Ilanatr gms Kambomxku orpaHuyeHa MpecTYIUICHUSIMH,
coBepieHHbIMU Mexay 17 anpens 1975 r. u 6 suBaps 1979 r. To ectb ¢ MOMEHTaA
3aHSATUS CTONMIBI  CTpaHbl apmueil KpacHbIX KXMEpoB [0 MOMEHTa
ocBobOOXeHns: ee BreTHamMcko# apMmeit®®. OgHako Ha camMoM Jelie HacHIIMe U
rpaxaaHckas BoitHa jmtack B Kambo ke ropasno gosbiie, moutu a0 1991 r.

Oco06eHHOCTh CMEIIaHHbIX TPUOYHATIOB — 3TO y4acTHe TPaKIaH CTPAHBI,
3aTpoHyTON HacuiueM. B TpuOyHamax mis Pyanner unm FOrocnmaBum Mbl He

64 Agreement between the United Nations and the Government of Sierra Leone on the Establishment
of a Special Court for Sierra Leone (adopted 16 January 2002, entered into force 12 April 2002)

2178 UNTS 137.
S5UNSC Res 1644 (15 December 2005) UN Doc S/RES/1644.

% Draft Agreement between the United Nations and the Royal Government of Cambodia concerning
the Prosecution under Cambodian Law of Crimes Committed during the Period of the Democratic
Kampuchea (adopted by the UN General Assembly 13 May 2003) UN Doc A/Res/57/228b.
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HaiiieM HM OJIHOTO M3 WX Tpak/IaH, BBICTYIAIOIIETO B KayeCTBE CYAbU WJIU
OOBUHUTEIIS.

VYuactue TpaXgaH B IPOIECCE CO3/1aeT HECKOJIBKO OJaronpusTHBIX
nocnencTBuii. Tak, cpein MECTHOT'O HACEJIEHUsI CO3aeTCsl YyBCTBO JOBEPHUS K UX
npaBocyauto. C Apyroid CTOPOHBI, MHOCTPAHHBIA IEPCOHAT MOXET CIYKUTh
rapaHTuel OCCIPUCTPACTHOCTH M KaYeCTBEHHOTO pa30UpaTe/IbCTBA, IMOCKOJIBKY
CMEIIaHHBIE CYAbI OOJIBIIICH YAaCThIO JEHCTBYIOT B CTpaHax, Ijie cyaeOHas cucreMa
paspymieHa. KoHneuHo, 3meck BctaeT Bompoc o Oamance. OOBIYHO MHOCTPAHIIBI
COCTaBIISIIOT OOJIBIIMHCTBO CyAeOHOTro NpucyTcTBUsA. OOBUHUTEIb M CEKpETaph
CyJa — TaKXe OObIYHO MHOCTPAHIIBI, a 3aI[UTHUK — MECTHBII.

B Crenuansnom cyne mist Ceeppa JleoHe cyaeil-mexayHapOIHUKOB
Bceraa 00bIMHCTBO. Tpoe u3 Hux cinykaT B CleICTBEHHOM TanaTte, OJUH U3 HUX
Ha3HAYAeTCsl MPABUTEIBCTBOM CTpaHbl, a J1Ba — [ eHepaJbHBIM CEKpEeTapemM
OOH. Ilare cynmeir cocTosT B ANEUISIIMOHHOW TajiaTe, MPUYEM JIBO€ W3 HHX
Ha3HAYAIOTCS TPABUTEIBLCTBOM CTpPaHbl, a TpU Jpyrux — [eHepalbHBIM
cexkperapem OOH. ITpuroBop BEIHOCUTCS OOJIBIITMHCTBOM T'OJIOCOB BCEX CY/IEH.

B KocoBe curyauuss Oonee cioxkHas. WHOCTpaHHbIE CYAbU MOTYT
COCTaBJIATh U 6OJH>IJ_II/IHCTBO, U MCHBIIMHCTBO IPUCYTCTBUA, B 3aBUCUMOCTU OT
TOT'0, [10 KAKOMY ITOCTAHOBJIEHUIO BBICOKOT0 IIpeCTaBUTENS CO3/1aETCS JKIOPH.

B ITanate mo BoeHHbIM MpecTymuieHussM B bocauu-I'eprieroBune 0ananc He
ocraercs Hem3MeHHbIM. CHauana >XKIOpU COCTaBIISUIOCh U3 JIBYX WHOCTPAaHHBIX
CyAel M OJHOTO HAIMOHAIBHOTO, KOTODPBIA SIBISUICA TaKkKe MpeAceqaTesIeM.
IMocTenenHo cuTyanust U3MEHWIACh, YUCIO MHOCTPAHHBIX Cy/Iel COKpAIAJIOCh, U
HBIHE UX TaM HET.

OueHb JTIOOOMBITHO PEIIeH BOMPOC O cocTaBe Upe3BbIYalHON IMaiaThl B
Kam6oxe. MHocTpaHHbIe cyibU, OyAyUd B MEHBIIIMHCTBE, U IEPCOHAIT HE UMEIOT
(axtrueckoro koHnTposs Haja [Tanatoit. BpemenHoe cornamenue mexay OOH u
Koponesckum mnpaButenbcTBoM KaMOOMKM OTHOCUTENILHO HaKa3aHUs, IO
KaMOO/DKUHUCKOMY  TMpaBy,  MPECTYIUIEHUH,  COBEPIUEHHBIX B  IEPUOL
Hemokparuueckoir Kamnyunu, npeaycMaTpuBaeT IApaUIEIbHYIO CHUCTEMY,
cocrosiyto u3 ClieCTBEHHON majathl 1 BepXxoBHOro cyna, AEUCTBYIONIETO Kak
aNeJUISIIAOHHBIA  OpraH W KoHe4yHass wuHcTaHius. CIefACTBEHHbIE MMaIaThl
hopmupyroTcs U3 AT MPOGECCHOHAIBHBIX CYAeH (TpeX KaMOOIKUMIIEB B IBYX
MHOCTpaHIEeB). B mobom cirydae mpece1aTeIbCTBYeT KaMOOKHETI.

OnHaKo KaMOOKUNCKHE Cy/IbH JIUIIIEHBI BO3MOXXHOCTH HaBSI3bIBATH CBOIO
BOJIIO HHOCTpaHIlaM. Bce peleHus JOJDKHBI TPUHUMATHCS OOJIBITMHCTBOM
rojgocoB (4eTeIippMsi W3 MsaTH B CJEACTBEHHOW majlaTe M ISTh W3 CEMU B
BepxoBHOM cyze). DTO gaeT MHOCTPAHHBIM CYAbSIM BO3MOXHOCTHh OJIOKHPOBATH
pemienus. bonee Toro, B ciiydyae OTCYTCTBUS €IMHCTBA, B TEKCT PEIICHUS
BKITFOYAIOTCS TOYKHM 3pPEHHsS OOJBIMMHCTBA M MeHbIMMHCTBA. [IpemycmoTpeHo
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HaJIM4yKe ABYX OOBUHUTENICH: OHOTO KaMOOKHIIa M OJJHOTO MHOCTPAHIIA.
[Ipennonaraercsi, 4TO OHU AOJIKHBI COBMECTHO pa3pabaTsiBaTh 0OBUHEHUE. Eciun
K€ MEXJIy HUMHU BO3HUKHET pa3Horjacue, JI0OOW M3 HUX MOXKET MPOCUTh O
paspelieHny crnopa najaTod W3 N8aTH cydaedl (Tpu kamOomxuiilla U aBa
MHOCTPAHIIA); PellIeHNEe MPUHUMAETCS OOJIBIIMHCTBOM B YETHIPE T'0JIOCA U3 MSTH.

BakabiM  BOmpocoM JII000ro CyAeOHOro pa3OUpaTenbCcTBa  SBJISCTCS
BOIIPOC O TPUMEHUMOM IpaBe. CMeIaHHble TPUOYHAIBI TPUMEHSIOT CMEIIIaHHOE
— HAIMOHAJIbHOC U MEXIYHApPOJHOE MaTepHUaIbHOE M IPOIECCyaabHOE IPaBO.
CocraB €ro He OJJMHAKOB B Pa3HBIX Cy/aX U B Pa3HbIX CiIydasx. B 1eaoM MOXHO
CKa3aTh, YTO OCHOBY MPHMMEHHMOIO ITpaBa COCTABIISIET HAI[MOHAIBHOE IMPABO
CTpaHbl, rae TpuOyHan obpa3oBaH. Ho oHO O0OBIYHO U3MEHSETCH,
MpucocabIuBaeTcs, JOMOJHSIETCS HOPMaMU MEXIYHAPOIHOIO TpaBa C IEIbI0
chopMUpOBATh OA0OPSEMbIE MEXKIYHAPOJIHBIM COOOIIECTBOM CTaHIAPTHI IpaB
YelloBeKa W CTAHIAPTHl YrOJIOBHOTO pa3OmpaTenbcTBa. Ecaum HEoO0Xoaumo
U3MCHUTh MECTHOE 3aKOHOJATEIIbCTBO, HMEHHO MECTHbIe BjacTu (JIM00
MEXIYHApOIHAsT OpraHu3alis, KOHTPOJMPYIOIAsi TEPPUTOPHIO) OCYIIECTBISET
HEOOXOJMMbIE M3MEHEHUS B COOTBETCTBHM C TpPeOOBAHMSIMH MECTHOM
KOHCTUTYIIHH.

CwmemianHple TpUOYHAIbI TPUMEHSIOT TY YACTh OOBIYHOTO U JOTOBOPHOTO
MEXJIYHApOJIHOTO  TpaBa, KOTOpas  OTHOCUTCS K  TPECTYIUICHHSM,
MPEAYCMOTPEHHBIM  MEXKIYHAPOAHBIM MPaBOM, B TeX CiyyasX, Korjaa
CTAJIKUBAETCS] C TAKUMH TPECTYIUICHUSIMU. B 3TOM cMernaHHble TpUOyHAJbl HE
OTJIMYAIOTCS OT MEXIYHAPOIHBIX YTOJIOBHBIX TPUOYHAIIOB.

Moryr ObITH cClly4au, KOIJa CMEUIAHHBIM TpuOyHAl  HajeJIeH
IOPUCAUKIMENA HaJ MEXAYHAPOIHBIMU IPECTYIUIEHUAMH, KOTOPBIE SIBIISIOTCS
MPECTYIUICHUSIMU HE MO OOIIeMY MEXKIYHapOJIHOMY MpaBy, a JUIIb IO KAKOMY-
T100 OTIEIBbHOMY AOTOBOPY (KaK, HApUMEpP, MPECTYIUICHUE, MBITKH B Cydyae
Bocrounoro Tumopa; wiam pas3pylleHHe KyJIbTYPHBIX LEHHOCTEH BO BpeMs
BHYTPEHHEro BOOpYXKeHHOro KoHpmaukra B Kamboxe); unm emy HNPUXOTUTCS
cobmoaTh HEKWe IMpolleccyalibHble CTaHAapThl, HajlaraeMble OCHOBHBIMU
JIOTOBOpaMHU IO MpaBaM uenoBeka. Eciam rocygapctBo, B KOTOpoM paboraer
CMEIIaHHbIA TpUOYHAN, SBJISIETCS YYaCTHUKOM TaKOIro JOroBOpa, WIM €CIU
Co/Iep’KaHMe TAKOro JOrOBOpa OTPAKAaeT OOBIUHOE MEXIyHApOAHOE IpPaBoO, U B
TOW CTENEHM, B KAaKOU MPUMEHHUMBII JOrOBOP HE MIPOCTO COAEPIKUT OIpe/eTieHUe
COCTaBa WJIM CMYTHOI'O CTaHAApTa, EMY IPUIETCA IPUMEHITh U TaKOW Jorosop. B
OCTaJIbHOM K€ MPUMEHUMBIM OyJIeT HAlIMOHATIBbHOE IIPABO.

[Ipy »STOM CMeEImIaHHBIN YTOJOBHBIM TPUOYHAT OCTAETCS YacCThIO
HaIIMOHAJIBHOM Cy/JeOHOM CHUCTEMBI, W JJISI HErO MPUMEHEHHE MEXIYHAPOTHOTO
IpaBa COCTABJISIET TaKyl K€ INpoOsieMy, Kak A JiIo00ro HalMOHAJIBHOIO
YTOJIOBHOTO CyJa.
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YupeauTenbHble JOKYMEHTbI CMEILIAHHBIX TPUOYHANIOB JajJIeKO He Bceraa
perynmupyoT 31y npobiemy. Tak, B Bocrounom Tumope IloctaHoBieHue
Beicokoro mnpeacraBuTensi, KOTOPbIM co34aH [puOyHal, TOBOPUT: IPaBO
Bocrounoro Tumopa npumensiercss TpuOyHaioMm B TOM CTENeHU, B KAKOW OHO He
NpenarcTByer  ucnojHeHuto wMaHgata OOH uw He  mpOTUBOpPEUHUT
ITOCTAHOBJIEHUSAM Bricokoro MPEICTABUTEIS WIN paCOPSHKEHUSIM
AJIMUHUCTpALlMM  TEPEeXOJHOro  mepuoma’’; emie OJHO  ITOCTAHOBJICHHE
JIOTIOJTHSET: XKIOPU IO OCO00 TSDKKHUM TMPECTYIUIEHUSIM TPUMEHSET, TAe 3TO
HAQJISKUT CHenaTh, JOTOBOPbl M MPU3HAHHBIE TPUHIMUIIBI W HOPMBI
MEXIYHAPOJIHOTO IMpaBa, B TOM YHUCJIE MPUHUMIBI MEXKIYHApPOAHOrO MpaBa,
MIPUMEHUMBIE K BOOPYKEHHOMY KOHGIMKTY®. ITO naeT cBOOOAY KIOpU B OMOpPE
Ha MEXIYHApOJHOE MPABO.

CooTBercTBYyIOIIIEE NTOCTAHOBIEHHE Bricokoro mpencrasurens B Kocose
MMEeT IOUTH Takoe ke cojaepxkaHue. IlpaBga, B HEM HET pa3bsCHEHUS O
COOTHOUIEHUHU MEXYHAPOJHOI'O MpaBa U HALIMOHAIBHOIO YTOJIOBHOI'O IIpaBa B
cinydae koH(puukTa: B KocoBe *KIOpH TOKHBI peliaTh MpoOIeMbl COOTBETCTBUS
HOPM MEXIYHapOIHOI'O MpaBa JEHCTBYIOIEMY KOCOBCKOMY IIpaBy, cOOOpa3ysch
¢ 00CTOSITENIbCTBAMU KAXKJIOTO JeNa.

Crnenmanbhbiii cyn B Ceeppa Jleone, Oasupyromuiics Ha COTJIAIlICHUU
Mexay 3Toi crpaHoi m OOH, sSBHO HE COCTaBIsSeT YacThb CyJAeOHON CHCTEMBI
CTpaHbl, U €ro CTATYyT OTJACT IMPUOPUTET B MPUMEHCHHUU MEKIYHAPOIHOMY

Mpasy.

qpei’;BbI‘lafIHbIe I1aJIaTbl B KaMGOI[)Ke PCHIAOT BOIIPOCHI B3aUMOAEUCTBUS
MCXKXIY MCEKAYHAPOIHBIM W HAINHWUOHAJIBHBIM IIPpaABOM B COOTBCTCTBUU C
IMpUHOUIIAMU CBOCTO KOHCTUTYIIMOHHOTI'O YCTpOfICTBa.

ITockonbKy cMelIaHHbIe TPUOYHANIBI COCTABIISIOT YACTh CYJAeOHON CUCTEMBI
rocynapcta®, BCTaeT BOIPOC O COOTHOIICHUH IOPUCIUKIIMK 3TUX TPUOYHAJIOB U
HAIIMOHANIBHBIX cynoB. OOIaJal0T U HAIMOHAIbHBIE CYAbl KOMIETEHIIMEH Ha
paccMOTpeHue Jell, HaXOJSAIIUXCS IPEUMYIIECTBEHHO B  IOPUCAUKIIUAU
CMeIIaHHbIX TpuOyHanoB? BropaBe iM UWHAUBHUI OOXaJIOBATh 3aKOHHOCTH
0o0pa3oBaHus CMEIIAaHHOrO TpuOyHajda B HalMOHAIBLHOM cyae? Moxer mu
HaIMOHAJIBHBIM  Cy/l TEPECMOTPETh pEIIeHHe CMEIIaHHOTrO TpuOyHasa?
BosmokHO 51 cyniebHOe TpeciieIOBAHNE JIMIla HAIIMOHAIBHBIM CYJIOM, €CIIH €r0
JIENIO YK€ PacCMaTpPUBAIIOCh CMEIIAHHBIM TpHOYHaIoM u HaobopoT? Kakoo
IOpUINYECKOEe 3HaUeHUe pellleHus] TPUOYyHaa AJ1si HAIIMOHAJIBHBIX CYJ0B?

Bo Bcex 3THX BoOmpocax MPOCIEKUBAIOTCSA /10 HEKOTOPOW CTEIEHU Te XKe

STUNTAET Reg. 1999/1 [27 November 1999] UN Doc UNTAET/REG/1999/1, Sec. 3

% UNTAET Reg. 2000/15 [6 June 2000] UN Doc UNTAET/REG/2000/15, Sec. 3.1

% Xorst u e Bce. Hanpumep, Cnenuanssslii cyn ans Ceeppa JleoHe, B COOTBETCTBHM CO CBOMM
yupeaurenbHbiM aktoM (Special Court Agreement Ratification Act of 2002.) ne Bxoaur B
CylIeOHYIO CUCTEMY CTPAHBI.
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Hp06HeMI>I, KOTOPBIC CTOAT B ILIAHC B3alIMOOTHOIIEHUN HAlMOHAJIBHBIX U
MCXKIYHAPOAHbIX CYIOB. O,[[HaKO CCTb U pas3jinvdus.

B 1ie;10M cMeliaHHbIe TPUOYHAITBI CYIIECTBYIOT OT/IEIBHO OT HALIMOHAIBHBIX
cynoB. Mx ropucnukuus de jure unu de facto iMeeT UCKITIOUUTEIIBHBIA XapaKkTep.
TobKO B OTICIBHBIX CITydasiX HAIIMOHAIbHBIC CYJIbl MOTYT BMEIINBAThLCS B Jieja,
MoJJIeXKAINe FOPUCIUKIIMK CMENIaHHOTO TpuOyHasja. B Tex ciywasx, koraa
IOPUCAMKIIMA CMEIIAHHBIX CYJOB M CyJIOB OOIIeld IOPUCAMKIIUNA YaCTHUHO
COBIAJAIOT, TPUOYHAITY MPEIOCTABJICH MPUOPUTET; MOJTHOMOYMS HAIMOHAIbHBIX
CYJOB B YaCTH MEPECMOTpa CO3JaHUsI CMEIIAaHHOIO TpHOyHa a MM IepecMoTpa
pellieHus] CMENMIAHHOTO YrOJIOBHOTO TPUOYHAja B JIydIleM Cjydae OrpaHHYeHa.
I[IpuroBop CMeEIMIaHHOTO YIOJOBHOTO TpuUOyHajda B IPUHILMUIIE IPEHATCTBYET
pa3dMpaTeNbCTBY HAIIMOHAIBHOTO CyAa MO ToMy ke aeny. OIHAaKo MOJHOTO
pas3zieiieHds] MOJIHOMOYMM MEXIy HAlMOHAJIBHBIMU CyJaMH M CMEIIaHHBIMU
yrOJOBHBIMHU TPUOYHAIAMHU HET.

Cnenyer yaenuTb BHUMaHUE TaKKe U MPOOJIEME OTHOUIEHWI CMEIIaHHBIX
YTOJIOBHBIX TPUOYHAJIOB C TOCYAAPCTBAMUUHBIMM, 4Y€M B  KOTOPBIX  OHH
JIEUCTBYIOT, & TAK)KE C MEXIYHAPOIHBIMU OPTraHU3AIUSIMH.

[TpobGnembl B COTPYOHUYECTBE C TPETHUMU TOCYAAPCTBAMU MOTIJIM ObI
BCTaTh, Ipexae Bcero, B TpuOyHamax nmo Bocrounomy Tumopy m Kocoy. B
000uX J3THX CIydasix >KIOpUM HaJelleHbl MojiHoMounsiMu perieHueM CoBerta
be3onacHocT 1 B ONMPEIENIeHHON CTEIeHU OMUPAIOTCS Ha ero mojaHoMouus. Bee
wiensl OOH o00s3anbpl ¢ HUMU cOTpynHMYaTh. OMHAKO HA TPAKTUKE pEIlIeHUe
BOIIPOCOB 3aJiepKaHusl U BbIIaud OOBUHsSeMbIX M3 WMHaoHesunm u AnbanHuu
COOTBETCTBEHHO, OKA3aJIOCh HEJIETKUM JIEJIOM.

IIpobnemsr Hemszbexxubl B Cheppa Jleone m Kambomke, a Takxke,
BO3MOXHO, B bypynaun m JluBaHe, rie cMmemraHHble TpUOYHAIbI CO3TAIOTCS Ha
OCHOBE coTyalneHut Mexay ux npapurenbcrBamu 1 OOH. Bo Bcex 3Tux cityyasix
akTHBHYIO poib urpaetr Coser besonacHoctH, ogHako (popMalbHO OHU HE MOTYT
OmUpaThcsl Ha ero nojHoMouus. Eciau TpeTbu rocymapcTBa OyAyT OTKa3bIBATHCS
nepenaBaTh CBOUX IIOJ03PEBAEMBIX CMEIIAaHHOMY TpUOyHally, OTCyTCTBHUE
npsmMoro ykazanusi CoBera be3zomacHocTM TnpuBENeT K - IOPUAMYECKUM
HESICHOCTSIM, KOTOpPbIE MOTYT 3aTOPMO3UTh Bechb Ipoiiecc. [1ogo0HbIM mpumep
JIaeT MOIMbITKA 3aJIepKaTh ObIBIIEro nmpe3uieHTa Jlnbepun Yapnnza Teitnopa.

UYro kacaeTcs B3aMMOOTHOIIEHUM MEXIYy CMEHIAHHBIMH  YTOJIOBHBIMHU
TpuOyHalaMM ¥ MEXKIYHApPOJHBIMM  YIOJIOBHBIMU  CyJaMH, TO  3JI€Ch
ONpenensomuM (GaKTOpPOM SBISIETCS IOJOXKEHWE CMEIIAHHOTO TpuOyHala B
KOHCTUTYIIMOHHOM TOPSIKE COOTBETCTBYIOLero rocyaapcrsa’l. Hampumep,

"Dickinson L. The Relationship between Hybrid Courts and International Courts: The Case of
Kosovo//American Journal of International Law, v.97, 2003, p. 309.
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yronoBHble x1opu B KocoBe saBnsitoTcst yactbio cynebHoii cucrembl KocoBa, To
€CTh 3TO HAIIMOHAJbHBIE CYAbl. MEXKIYHApOIHBbI TpuOyHan 1o ObIBIIEH
FOrocnaBuu obnagaeT mMpUOPUTETOM Mepel HAMOHATBHBIMU Cy[JaMH, U MOXET
BMEIINBATHCSI B HAIMOHAJIBHBIE MPOLEAYPHl paccieqOBAaHUS, BKIOUas U
pacCMOTpeHUE Jiela YroJIOBHBIMH OKIOpU, Ha JIOOOW CTaguH, ecliu 3TO
HEOOXOMMMO B MHTEpecax MEXIyHapOJIHOro mpaBocynus. Ho Hax cMmelaHHBIM
TpubyHasioM B Ceeppa Jleone cya, monoOusiii Tpubynany no FOrocnasuu, He
MOXET UMETh MPUOPUTET, MMOCKOIbKY CMEIIaHHBIA TPUOYHAT B 3TOH CTpaHe He
SIBJISIETCS] YACTHIO ¢ Cy/IeOHOM CUCTEMBI.

Opucauknus  MexayHapogHOTO  YIrOJIOBHOTO — CyjAa  JIOTIOJIHSIET
IOPUCAMKIINIO HAITMOHAIBHBIX CyA0B. Tak, ecliu MeXIyHapOJHOE IPeCTyIIeHIe
coBepuiaercsi, Hanpumep, B KocoBe, MYC He MOXeT paccMaTpuBaTh 3TO JEJIO0
BMECTO YI'OJIOBHOI'O XIopU. HeT SCHOCTH O ero moJHOMOYHSX B TeX CIIydasx,
KOTJa €ro IOPUCIUKIIUS MOXET IepeceKaTbCs C IOPUCAMKINEH CMElIaHHbBIX
TpUOYHAJIOB.

OtpenbHblii cnydyail — [lamaTta mo BOeHHbIM MpecTyIuieHusIM B bocHum-
I'epuerosune. Ee co3manmne ObLI0 yacThio OOIIEro MepecMOTpa HAMOHAJIBHON
cyaeOHoi cuctembl. Kak yacth 310l cuctemsl [lamata ocymiecTBiseT BBICHIYIO
IOPUCAMKLINIO B OTHOUIEHUM CAaMbIX CEPbE3HBIX BOEHHBIX IPECTYIUICHUMH,
coBepileHHBIX B bocHum-I'eprieroBuHe, B TO BpeMsi KakK «psAOBBIE» BOCHHBIE
MPECTYIUIEHUSI PACCMATPUBAIOTCS KAHTOHAJIBHBIMU W PAHOHHBIMH CyJaMH.
OnHako ecTh MHEHUsI O TOM, uTo [lanmara 3aaymbpIBaiach Kak BCIIOMOTATEIbHOE
yupexaenne TpuOynana no HrocmaBun’!. Mangatr Ilanatel cocroutr B
CIIEAYIOLLEM: paccielOBaHUE MPECTYIJICHUH IepcoHaja HM3LIET0 U CPEIHETO
3BeHa, nepegaBaeMbix TpubyHany no FOrocnasuu no IMpaBuiam npouenypsl u
cbopa nokazarenbcTB TpubyHana. [lena, paccMOTpeHHe KOTOPBIX HE 3aBEPIICHO,
nepenatorcst [lamate Kanuenspueir mnpoxkypopa TpuOyHana; TpUMEHSIOTCS
TaKXe TaK Ha3bIBaEMBIC «TOPOKHBIE MMPABIIIA», KOTOPBIe OBLIN IMePBOHAYAIIBEHO
pa3paboTaHbl KaK OTKJIMK Ha OMACEHUs OTHOCUTEIBbHO ITPOU3BOJIBHBIX APECTOB U
3ajiepkaHuil 1ocrne okKoHuaHusi BoWHBI B bocuum-I'epuerosune. Ilo astum
npaBwiaM oT Biacteil bocHuu TpeGoBasiock, Mpexae 4eM MPOU3BECTH apecT,
MPEICTABUTH JIF00OE JIeN10 0 BoeHHOM mpectymieHnu B Kanuemnsputo [Tpoxypopa
JUISL  YCTAHOBJIGHMS]  JTOCTATOYHOCTH  JOKA3aTeIbCTB C TOYKH  3PECHUS
MEXIyHAPOJHBIX CTAaHIAPTOB. SIcHO, 4To Mg 3 dexkTrBHOM padoThl [TanaTer eif
HEOOXOIMMO TeCHOE COTpyaHu4ecTBO ¢ Tpubynanom no FOrocnasum.

TakuM o0pa3oM, B HacTosllee Bpemsl IIOKa €lle TPYJHO OJHO3HAYHO
OLIEHUTh 3(P(EKTUBHOCTh CMEIIAHHBIX YTOJIOBHBIX TpuOyHasoB. [loka TOJIBKO
CHeIMaJIbHbIe KIOpU JUISI Cepbe3HBIX NpectyruieHni Ha Bocrounom Tumope
3aKOHYIIH CBOIO paboTy. CMmemanuble ktopu B Kocoe n bocanu-I'epuierosune,

" Strohmeyer H. Collapse and Reconstruction of a Judicial System: The United Nations
Missions in Kosovo and East Timor//AJIL (2001) , v. 95, p. 46.
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a taxke CneunanbHblii cyn ansa Coeppa Jleone emte neiictByrot; UpesBbluaiiHble
nanatel B KamOomke, Cnenuanbublii TpubyHan st bypynaun u Tpubynan no
youiicTBy Xapupu IoKa eIie He TPUCTYITHIN K padoTe’2.

3a nare get Kiopu Ha Bocrounom Tumope npenbsiBunu 95 oOBUHEHUI
391 yenoBeky, 84 ObuUIM OCyXA€HBI U 3 ompaBaaHbl. ['eHepaIBLHBIM CEKpeTapeM
OOH Obl1a co3laHa KOMHUCCHSI JUISI OLIEHKHM UX JEsITeIbHOCTH, KOTopas
KOHCTATUPOBAJa, UTO IIeJIb MOJHOCThIO HE JIOCTUTHYTA U B KAyeCTBE MPUYUH
Ha3Baja HEJOCTATOYHOE (DUHAHCUPOBAHUE, HEMOJHYIO  HE3aBUCHMOCTH
Kanuensapuu ['enepanbHoro npokypopa Ilpasurenscra Boctounoro Tumopa, a
TaKXe IToMeXH, YnHuBIIHecs MHaoHe3uen 3.

B BBIBOaX KOMHUCCHM CYMMHPOBAHBI OCOOEHHOCTH, XapaKTepHbIE IS
BCEX CMEIIAHHBIX TPUOYHAIIOB: MX HEBBICOKAs] CTOMMOCTh — IPHUBJIEKATEIbHAS
yepTa, HO 3TO CHIKAET 3(PPEeKTUBHOCTD; CMEIIaHHbIE TPUOYHAIIBI, KaK [IPABUIIO,
UCTIBITHIBAIOT OOJBIINE 3aTPyIHEHUS B KOHTAKTaX C MECTHBIMH BJIACTSMU,
TPETPUMHU  CTpPaHAMU U MEKIYHAPOIHBIMH  OpPraHU3ALUAMU;  MEXKIY
WHOCTPAHHBIMH U MECTHBIMH CYAbSIMH B COCTaBe TPUOYHAJIOB COTPYIHUYECTBO
He OBbIBAET JIETKUM: K Pa3JIM4MsIM B KYJIbType U 0Opa30BaHUM, & TAKXKE B OIUIATE,
MMeEEeT 3HA4YE€HHE U CO3HAHME TOrO, UTO MHOCTPAHIIBI YEIyT IOCJE 3aBEpIICHUs
paboThI, @ MECTHBIE CYJIbH OCTAHYTCS /4.

Koneunsrit BeiBog KoMuccnu cocTost B TOM, 4TO CMEIIaHHBIA TPUOyHAIT
111 Bocrounoro Tumopa pabotan Obl addexkTrBHEE, ecii Obl OH OBLT CO3JaH
Coserom beszomacnoctu o I'maBe VII Ycraa OOH u 6a3zupoBasics B TpeTheit
cTpane; MO0 WX (QYHKIUU ClIeIoBalio OBl MCHOJHATH MEXIyHAPOTHOMY
YyTOJIOBHOMY CY/Iy.

Opnako He cieayeT 3a0blBaTh O TOM, YTO BpsA JIM FOPUCIUKIIHS
MeXIyHApOIHOTO YrOJIOBHOTO cyna OyneT Korja-HuOyJb INpU3HAHA BCEMU
roCcyJIapcTBaMH, TaK UTO OH CTAHET «BCEMUPHBIM» YTOJIOBHBIM CYIOM.

Kpome Ttoro, cmemanueie TpuOyHajdbl — JOCTaTOYHO TruOKas dopma
MpEeIbSBIEHUS] OTBETCTBEHHOCTH B T€X CIIy4asiX, KOTJa ¢ IOMOIIbIO UHBIX CPEJICTB
HUYEro JOCTUYb HEBO3MOXXHO. OHH JOCTATOYHO THUOKME U MOTYT OBITh
MIPUCIIOCOOIIEHBI K PA3HBIM OOBUHSEMBIM U PA3HBIM JCSTHUSIM.

™ Linton S. Cambodia, East Timor and Sierra Leone: Experiments in International Justice
//Criminal Law Forum, v.12, 2011,p. 185

7 Report to the Secretary General of the Commission of Experts to Review the Prosecution of
Serious Violations of Human Rights in Timor-Leste (then East Timor) in 1999 (24 June 2005) UN
Doc S/2005/458.

™ Romano C., Nollkaemper A., Kleffner J . (eds) Internationalized Criminal Courts and

Tribunals: Sierra Leone, East Timor, Kosovo, and Cambodia. Oxford, 2004.
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Iunkapenxas I'. T'.
AHHOTATCHSA

ACOCXOI/I KOHYHHH TabCHUCHU TpI/IGyHaJ'IXOI/I YUHOHHN OMECXTA.

Hap Makona MIAKIM HaBU aJ0JaTU CYAMM OaiHanxajkil - TpuOyHAIXoH
OMeXTa, KU Jap 3aMHUHAW CyIXOM OJIMM JAaBIATXO0 OO HIITUPOKU CYASIXOU
OalfHanmXxanki 6apor MyXOKMMaxXou CyIMU IaXCOHU MaHCa010py AaBiIaTUU
YUHOATXOU OailHaIMWIANi coaup HamyAa, TabCUC Merapaaj, TaxJIwil Kapaa
IIyJaacT.

HIunkapenxas I'. I'.

AHHOTALMSA
ITpaBOMEpPHOCTH CO3TaHMS CMEIIAHHBIX YTOJIOBHBIX TPHOYHAIIOB

B cratee aHanmusupyercs HOBas (hopMa MEXAYHAPOAHOTO MPABOCYIUS —
CMeIlIaHHble TPUOYHAJbI, CO3JaBacMble Ha 0Oa3ze BBICIIUX CyIOB TOCYIapCTB C
yuyacTUEM MEXIYHAPOAHBIX CyAed [ cyda HaJd JOJDKHOCTHBIMH JIMIIAMU
rOCY/IapcTB, COBEPUIMBIINX MEXIYHAPOJAHOE MPECTYIUIEHHE. ABTOpP CUUTAET, UTO
BO3MOJKHO ¥ HEOOXOAMMO JalibHElIIIee pa3BUTHE 3TOH (POPMBIL.

Shinkaretskaya G. G.
The summary

Legal aspects of creation of mixed criminal tribunals
A new form of international justice is analysed in the article. The so called
mixed criminal tribunals are created on the base of supreme courts of states with
inclusion of international judges, with the aim of delivering justice on state
officials having committed international crimes. It is submitted that further
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development of this form is necessary and possible.
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II. Macpanaxou ommaBi - Xykyki. I1. [TyonmuaHo - mpaBOBBIE BOTIPOCHL.

J{unopmoeB A.M.*

MCTOPUSA BOSHUKHOBEHUS U PA3BBUTHUA MEXITYHAPOJHON
CHUCTEMBbI 3AHIUTHI BE)KEHLIEB.

KamnBoxkaxo: rypesaxo, Cosmonn Mwutanu Mytraxun, Jluran Musiatxo.

KiroueBbie ciioBa: OexeHilpl, Opranuzanus OObeauHeHHbix Hanwmii, Jlura
Hanwuii.

Keyword: refugees, United Nations, League of Nations.

B coBpeMeHHOM TIPOTMBOPEUMBOM MHpE CYIIECTBYyeT Ooyiee ueM
JOCTATOYHO TMPHUYMH [JI1  KOH(IIMKTOB, CONEPHUYECTBA, BpaXIbl U
CTONIKHOBeHUH. McTopusi Takke MONHA MPUMEPAMH 3aXBATOB UYXKUX 3€Meb,
UCTpeOJeHNsT M UW3THAHWS KOPEHHOTO HACEJIeHHs C MECT IIOCTOSIHHOTO
npoxkuBaHus. Bce XUBOe CTPEMHUTBHCS H30EKaTh OMACHOCTU. YeToBeK He
ABIISIETCSl UCKITIOUeHHeM. EMy Tak)ke CBOMCTBEHHO CTpeMJICHHE K CIIACEHHUIO.

Cy11ecTBYIOT MHOXECTBO MPUYHMH OercrBa JIOJAEH ¢ OOXKHUTBIX MECT U
CKUTAHUSI IO MHUPY: BOMHBI, PEBOJIOLUU, MOJUTUYECKHME U SKOHOMMUECKUE
KPU3UCHI, CTUXUiITHbIe OeACTBUS U T.1A. JITOAM, BBIHYXIEHHO MOKUAAIOUINE CBOU
pOAHBIE JOMA M OKAa3bIBAIOUIMECS HA YY)KOMHE, MPEeBpallaloTCcsl B O€KEeHIIEB. DTO
OTpOMHASI TpareAusl Ui 4elloBeKa, €ro CeMbH MaTepUallbHOE M MOpaJbHOE
orycTolieHue’.

YenoBeuecTBO 3a CBOKO HCTOPUIO MEpeXuIa HEMANO TParuyecKux
CTpaHUII, CBA3aHHBIX ¢ OexeHilamu. Eme B 695r. 10 H.3. 50 ThICAY yeI0OBEK
6exxanu B Eruner, cnacasice ot accupuiickoro naps CeHHaxepru0a, BCTYIUBILIETO
co cBouM Boiickom B HMynero. B Hayanme HOBOM 3pbl okojio 300 ThICSY rOTOB
Oexali OT HAIIeCTBUS KOUYEBHHMKOB - T'YHHOB Ha 3emuin Puma.’¢ M B ucropumn
YeJIOBeUeCTBA TAaKUX MPUMEPOB MpenoctatouHo. CaMbIM CTpallHBIM U
OecrpelieIEeHTHBIM TPUMEPOM SIBJISIIOTCS, KOHeuHo e IlepBas u Bropas
MUPOBBIE BOWHBI, KOTJa LIEJble HApOJbl ObLIM BBIHYXJAECHBI MCKATh YOEXKMILA.
NmenHO mocie 3TUX COOBITUA MHPOBOE COOOIIECTBO OCO3HAJIIO BaXXHOCTH
npoOjemMbl  CBSI3aHHOM ¢ OeXeHuaMu Y TOPUCTYNWIO K  pa3paboTke
MEXAYHAaPOIHOM CUCTEMBI 3aIIUThI OEKEHIIEB.

MexayHapoaHO-IIPABOBOM MEXaHM3M 3alUThl MpaB OEXKEHIIEB SIBIISIETCS
YaCThI0 MEXaHM3Ma MEXKIYHAPOIHON 3aIIUTHI TTPaB YeIoBeKa U (PYHKIIMOHUPYET
B JIBYX HaIPaBJIEHUSX: Pa3pa0O0OTKAKOHBEHIIMN U ACKJIapaluid, 3aKPETUISIOIINX
MEXIYHAapOJIHbIE O0s3aTeNbcTBA B OOJIACTH TIpaB O€XEHIEB, U KOHTPOJIbHAS
JIESITeTbHOCTh MEXIYHAPOIHBIX OPraHOB 3a COOJIIOIGHHEM TOCyAapCTBAMU
MEXTYHAaPOIHBIX 00SI3aTENIbCTB MO MPaBaM YeI0BEKa.

"Myrarupos /1.3. [IpaBa u cBoGob! uenosexa. M.2006. C 298.
"IpaBa Gexenten. Yuebroe mocobue// ITox pea. Menrmuesa I11.M. Jlyman6e 2006. C.115.
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IlepBoe HampaBiieHHE OIpenenseTcs KakK IMPaBOTBOPYECKOE, UYTO
BBIPAXKAETCS B MEXIYHAPOJHO-IIPABOBOM PETYJIMPOBAHUU cTaTyca OeXeHIla Ha
VHUBEPCAJTLHOM U PErHOHANBHBIX YPOBHSIX, BTOPOE — OPraHU3alUMOHHO-
MpaBoOBasl JIESATEIIBHOCTh CIEIUAIBHBIX MEKIYHAPOAHBIX OPraHOB IO 3aIUTE
npaB OexeHlleB. Bmecte ¢ TeM, MEXIyHapOAHAs 3alUTa MpaB OEKEHLIEB UMEET
psan ocoOeHHOCTEN B cuily creuuduku cratyca OexeHla. Bo-mepBhIX, B €ro
NpU3HAHUM U 00beMe  ONpEACISIONIyI0  pOJb  UrpaeT  TOCyAapcTBO.
MexyHapOIHbIE TOKYMEHTBI JIUIIh OPUEHTUPYIOT TOCYAApPCTBO Ha pa3paboTKy
3aKOHOJATEILCTBA B COOTBETCTBHUM C KOHBEHIIMOHHBIMHU TOJIOKCHHUSIMH JTHOO
KOHKPETU3UPYIOT KPUTEPUU U TPHUHIUIBI, KOTOPBIMH TOCYAApPCTBA OJDKHBI
PYKOBOJICTBOBAaThCs (3akitoueHust, pykoBoacTBa Mcnonkoma YBKB OOH). Bo-
BTOPBIX, OEKEHIIbI JIUIIEHBI 3aIlUTHI CO CTOPOHBI CBOETO TOCYAApCTBA, YTO
YCUJIMBAET BAXKHOCTH MEKIYHAPOTHOM 3aIUTHI MPaB OSKEHIIEB U 00YCIOBIMBAET
IIMPOTy (PYHKIMIA MEXKIyHAPOIHBIX OPraHOB, OKAa3bIBAIONINX COACHCTBHE U
MOMOIIb OEXKEHI[aM B PEHICHUH COIMAIBHBIX U IKOHOMHYECKHUX MpoOIieM, B
OTJIMYME OT IOJHOMOYMH  MEKIYHAPOAHBIX  KOHTPOJBHBIX  OPraHOB,
OTPaHUYUBAIOIIUXCS HAJ30pOM 3a coOroieHueM rocy1apcTBaMu
MEXTYHAPOJIHBIX O0SI3aTENIbCTB.

B CTpyKTypHOM OTHOIIIEHUU MEXaHU3M MEXIyHAPOJHON  3allUThI
OC)KEHIIEB BKJIIOYAET [IBe KaTETOPUU OPraHoB: yupexaeHHble B pamkax OOH
CHeIMalIbHO ISl pelieHuss mpobsem OexeHueB (YmpasieHue BepxoBHoro
komuccapa OOH mno aenmam 6exennen, bmmkHeBocTrounoe arentctBo OOH s
TOMOIIM  TMaJeCTUHCKUM O€XeHIlaM | opraHuzanuu paboT) u  oOmme
MEXIyHAPOJHbIE OpPraHbl IO IpaBaM uYEJIOBEKa, EHCTBYIOIIME HAa OCHOBE
MEXTyHAPOIHBIX COTJIAIICHHUI 1O MpaBaM YelIoBeKa JTUOO CO3/IaHHBIE B PAMKaX
OOH (Komuccus mo mpaBaM 4ejloBeKka, YTpaBiieHHMe BepxoBHOro komuccapa
OOH 110 mpaBaM 4enoBeka).

Kpome TOro, B cuiny MHOroo6pasust IMOMOIIH, KOTOPYIO OKa3bIBaIOT
MEXYHAapO/IHbIE OpraHbl OEXEHIIaM, B CTPYKTYPY MEXaHU3Ma MEXIYHapOIHOMI
3alUTHI TPaB OEKEHIIEB BXOIAT TAK)KE TAKHE CIIELUATITM3UPOBAHHbBIC YUPEKICHUS
OOH, kak MOM, BO3, ®AO u apyrue MeXAyHApPOAHbIE U PErMOHATIbHBIE
oprausbl.”’

OTHU OpraHel MPU3BAHBI OKA3bIBATH COJICHCTBUE JIMI[AM, KOTOPBIE B CHITY
OIpE/IeTICHHBIX TPUYUH CTaJIU OSKEHILIAMHU.

JIaHHBII MHCTUTYT UMEET CPABHUTEIBHO HEJOJTYI0 UCTOPUIO U CBSI3aH C
MPUHSITUEM TIEPBBIX JOKYMEHTOB B O0JIACTH 3AILUTHI TPAB OCKEHIIEB.

OIHOBPEMEHHO C 3aKJIIOYEHHEM MEPBBIX MEXKTYHAPOIHBIX COTJIAIIICHUHN B
HHTEpPECAX 6C)KCHLICB CO3aaBaJIMCh PA3JIMYHBbIC HHCTUTYTBI AJIs p€aIn3aliii 3THUX
cornamenuit. B 1921r. [Ipencenatens MexaynapoaHoro Komurera Kpacnoro
Kpecra I'toctaB Agop obpatuics k Cosery Jluru Hamuit oT uMeHH mpuMepHO

"7 Bonee moipooHo cM. [TaBnosa JI. B., CenuBanor A. B. MexayHapoaHO-IIPaBOBOM CTAaTyC

6exxenma. [locobue s ctynentoB BY30B. Munck, Teceit, 2006.
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800 ThIC. pycCcKUX, pa30pocaHHBIX MO Bcell EBpore u He UMEBIIMX HU 3aIMTHI,
HU cratyca. B wumione 1921r. CoBeT MNOCTaHOBUJI HAa3HAYUTh BepxoBHOro
KOMHCcapa IO JIeJlaM PYCCKUX O€KEHIIeB, a JBa Mecslla CITyCTs, Ha3HAuWI Ha
stoT noct ®purvoda Hancena. B ero 3agaum Bxoauiu ornpezesieHue NpaBoBOro
craryca OeXEHLIEB, OpraHM3als UX penaTpualuu, a TaKkKe OKa3aHHe IMTOMOIIU
COBMECTHO C JIpYyTMMU YaCTHBIMU OpraHU3alUsIMU. '8

B 1923—1929rr. oxa3aHue HEKOTOPBIX «TEXHUYECKUX YCIyI», B
OCHOBHOM B cdepe MOMOIIU, ObUIO MOpyueHO MexayHapoIHOM OpraHu3alnu
Tpyna; BepxoBHBIH KoOMHCcap TMPOJOKAl HECTH OTBETCTBEHHOCTh 3a
MOJIUTUYECKYIO U MPaBOBYIO 3amuTy OexeHues. [Tocme cmeptu Hancena B 1930
r. Jlura Haumit yupenmina bropo HaHcena misi nmpoBeaeHusT TyMaHUTapHBIX
MEpOIPUITUI B MHTEpecax OeXeHIeB M MOopydyuia UX 3auuty [ 'eHepaabHOMY
ceKperapro. 3aTeM OpraHbl CMEHsUId Apyr Apyra: B 1933r. Obuto co3maHo
Vnpasnenue BepxoBHOro komMmmccapa 1o jejaaMm OeXeHIEB, TPUOBIBAIOIINX M3
I'epmanun, 3ateM — B 1938r. — Ynpasnenue BepxoBHoro xomuccapa 1o jaenam
Bcex OexeHlEB. B 3amaum mocienHero BXOAWIM IpaBoBask U IMOJUTUYECKAS
3aluTa OEXKEHIIEB, OTCICKUBAHME BCTYIUIEHUS B CHJIYy COOTBETCTBYIOIIUX
KOHBEHIIMM, KOOPJMHAIMS TYMAHUTAPHON MOMOIIM ¥ TTOMOIIb MTPABUTEICTBAM
M YaCTHBIM OpraHM3alMsIM B HX YCWIMSAX [0 COACHCTBUIO SMUIPALMU U
MOCTOSIHHOMY pacceieHuio. B ToM ke roay mnocjae DBUAHCKON KOH(MEpPEeHIIUU C
yuactueM 32 crtpaH, co3BaHHoW 1o umHunmatuBe CILHA s paccmoTpenus
«BOMpOCa 0 MPUHYAUTEITbHON SMUTPALII, ObLT YUpexICeH
MexnpaBUTeIbCTBEHHBIN KoMHUTET 1o fenam oexeniieB (MKB). B To ke Bpems
CcoXpaHsuIcs MOTOK OexeHleB u3 ['epmanun u ABcTpuu, U ObUIO MPU3HAHO, YTO
pelieHrueM MpoOIeMbl OyIeT COrjacoBaHUE JACHCTBYIOIMIMX WMMUTPAIMOHHBIX
3aKOHOB U MPAKTUKU MO BBIHYXJICHHON MMMUTpALMM MPU KOOPAUHALIMHM CO
crpanoit mpoucxoxaeuus. C oktsiops 1939r. MKb ¢aktuuecku 6e3neiicTtBoBall,
XOTsI ociie Berpeun npeacrasureneit Benmukooputanuu u CHIA na bepmynckux
ocTpoBax B amnpese 1943r. oH ObUI CyLIECTBEHHO peopraHu3oBaH. B HosiOpe Toro
XK€ TojJa COIO3HUKHM co3nanu AnvmuHuctpauuio OObenuHeHHbix Hanwmit mo
BOIIPOCAM TMOMOIIU U MOCIEBOEHHOr0 BOCCTaHOBJIeHMs. Kak mokaseiBaeT ero
Ha3BaHUE M BpPEMs OCHOBAHHUS, OHO JIOJDKHO OBLIO OKa3bIBaTh IOMOIIb
MWUIMOHAM JIIOJEH, INEPEMELIEHHbIX M3-3a BTOpoil MUpPOBOW BOWHBI, U B
YACTHOCTU TE€M, KTO XOTeJ Obl BEpHYThCS Ha poJAMHY. [laHHas opraHuzaius
ObLIa 3ayMaHa KaK BPEMEHHOE YUPEXKICHUE U 3aHUMAJIOCh O€KEHIIAMU TOJIBKO
B paMKax cBOUX (DYHKIIMI IO OKa3aHUIO Ype3BbluaitHol moMoinu. HecmoTps Ha
3HAYUTEIBHBIE YCIIEXH B KOHTPOJIE 32 BO3BpAIEHHUEM MEPEMEIIEHHBIX JIUII, K
uoHI0 1947T. mo-mpexxHeMy He ObUIM pelleHbl MpoOseMbl moytu 650 Thic.
YyelloBeK. BOJIBIIMHCTBO M3 HHUX COCTABJISUIM BOCTOUYHOEBPOINEHIIBI, MHOTHE
HaXOJWINCh Ha MOJIOXKEHUU OexeHleB nocie BoiHbl. OgHako B 1946r. OOH
MpU3HAJIA OCHOBOIIOJIATAIONIUNA MPUHIHUII, COTJIACHO KOTOPOMY HHM OIUH
OexeHell, MPEeJCTABUBIINI BECKHE BO3PAKEHUS MPOTUB BO3BPAIICHUS B CTPAHY

78 Cwm.; T'at C. I'yaun — ['miwt. Cratyc OexeHIla B MeXXAyHapoiHOM Tipase. byaamerr. 1997.

C.249-253.
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MIPOUCXOXKICHHUSI, HE MOXeT ObITh NpHHYXIEH K 3Tomy. Kpome Toro, mo
pexkomernaiuu DKOCOC Obuta co3naHa MexayHapoJHass opraHua3alus Io
nenam  OexennieB (MOB), kotopas ompeaenwia JHI, TOANAAABIINX IO
nerictBue ee Manaata. MODB neiictBoBana 1o 28 deBpass 1952r.

B ee VYcraBe ObuiM 3aKkperuieHbl clieAyromue (YHKIUU: pernaTpuals,
YCTAHOBJIEHUE JIUYHOCTU, PETUCTPAIUS M KIACCU(UKALIUS JINII, MOAJIEKABIITNX
KOMIIETEHIIUM OpPraHW3allid, TOMEYeHHe O HUX U OKa3aHWE UM ITOMOIIIH,
MpaBoBasi U MOJIUTUYECKAs 3aIUTA UX, & TAKXKE UX MEPeBO3Ka, paccelieHue U
OKOHYATEIbHOE BO3BPAIICHHE K OOBIYHON )KU3HU.

Enuncreennoit 3amaueit MOB Obl10 mpeogosieHne nociaeAacTBuii Bropoii
MHUPOBON BOWHBI U TMOJUTHYECKUX IepeMeH. OpHako emie B MepHoj ee
cymecTBoBaHus ['eHepanbHas AccamOjess npu3Haia HEOOXOJIMMOCTh CO3AaTh
opraHuzanuio-npeeMuunly, u korna MODB 3aBepmana paboty 00CYXIaJIHCh,
MpexJie Bcero, Bonpoc ol onpedenenusx (UbUM HHTEpPECaM JOJIKHBI CIIYKUTh
MEXIyHAPOIHBIE MEPOIIPUSATHS) U BONPOC O GyHKyusx (UTO HYXKHO ANaTh IS
OEXKEeHIIeB, KTO JIOJKEH 3TO AENAaTh U KTO JOJDKEH IJIATHUT).

B1949r. I'enepanpHas AccamOiiest IpUHsIa pellieHue co31aTh YpaBjeHNe
BepxoBHoro komuccapa no pgenam OexenneB (YBKB). Ha ceccun 1950r.
I'enepanbHast Accambies opunuansHo npuHsia YeraB YBKDB kak npusoxkenue
k pesomoruu 428(V), B KOTOpOW OHa TakXke Mpu3Baja IPaBUTEIILCTBA
COTPYAHHMYATH C yrpabieHueMm.” HaumHas ¢ 3TOTO BpeMEHHU IIABHBIM OPraHOM
3aHUMAIOIIUMCS IpaBamMu OexxeHileB craHoBUTHCs Y BKB OOH.

Takum obOpa3oM, GOpMHPOBAHUE MEXKIYHAPOIHOW CHUCTEMBI 3alUTHI
MpaB OEKEHLIEB MPEO0JIENIO JOJITUN U CIIOKHBIN TyTh. BO3HUKHYB B Hauase
20 - x romoB XX BeKa, C LENbIO 3AlIUTHl OTACIBHO B3ATHIX T'PYII HACEICHUS,
KOTOpBIE TIOJIBEPTIINCH MpeciieoBaHmio, 3a 30 jJeT oHO TpaHCHOPMHUPOBATIOCH B
YHHUBEPCATbHBIN MEXaHU3M 3aIIUTHI ITPaB OEXKEHIEB. DTO CBUACTEILCTBYET, UTO
HauyuHasi C cepeauHbl XX Beka, MPoOJIeMbl TpaB OSKEHIEB MPUOOpeTn
MIO0ANBHBIA MaciTad, PemuTh KOTOPbIE BO3MOXHO TOJIBKO COBMECTHBIMU
YCUITUSIMU.

Jlutepatypa:

1. lait C. I'yaeun - T'wt. Cratyc OekeHIla B MEXIyHApOIHOM IIpaBe.
Bynanemt 1997.

2. Myrarupos /1.3. [IpaBa u cBo60a61 yenoeka. M.2006.

3. [TaBnoBa JI. B., CenuBanoB A. B.. MexayHapoIHO-TIpaBOBOM CTaTycC
6exenia. [Tocobue st crynentoB BY3oB. Munck, Teceit, 2006.

4, [TpaBa OexenneB. YueObnoe mocobue //Tlom pen. Menrnuea ILI.M.
Hyman6e 2006.

Bonee nmoapo6uo cm,: Tait C. T'yasun - Tt Cratyc GexeHIa B MEXKIyHAPOIHOM IIPaBe.
Bynanemr 1997. C.253; “Bknan Mexnynaponnoro Komurera Kpacnoro Kpecra (MKKK) B
OlpeJieNIeHne M TPOTPECCHMBHOE pPa3BHTHE MEXIyHapOIAHO-IIPABOBOIO CTaryca O€XeHIEeB W
MepeMeIeHHBIX JHIL”
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5. IlpaBa OexeHieB. YueOHO-mpakTrueckoe mocooue// Ilox pen. Menriauesa
I.M. dymau6e 2012.
6. XomukoB A.T'., CadapoB Bb.A., QuuopmoeB A.M. IlpaBa OexeHIIEB.
VYuebHo-meroanueckuit komruiekc. dymante 2011.
JAunopmoes A. M.
AHHOTaTCHUS

INaiinonm Ba MHKUIIO(GH HA30MH OAHHAIMM/IATIMN XUMOSIH I'YPe3aroH.

Baba a3 yaHrH SIKyMU 4YaxOH# Aap 4axoH 0a Xalljlu MachalaXOu XUMOSH
XYKYKU Type3aroH 3bTUOOp JoAaHA. ABBAJWH TAIIKUIOTH OaitHaIMWIanue, Ku
TamabOycu pacoHMAAHM KyMmMak Oa Type3axopo IEeNIHUXOJ HaMyJaaacT, WH
Jluram Mwumnatxo Oyn. dap noupam paboiausaTv Xy UH MaKOMOT SIKYAH
CaHAJXOW MYXMM Jap CaMTH XMMOSIM XYKYKXOM Type3axo KaOyn Hamya. Jap
conxou 30-40-ymm acpu 20 sK4yaHJ MaKOMOTH AUrap HU3 TAIIKWI Kapja
mymaana, a3 kKabwmm bropou OaitHanmumanuu Haxcen ounm xop 60 rypes3axo,
Paécatu xop 60 rypesaron Ba aurap. baba a3 yanru ayromu yaxoH coiu 1947
Tamkwioru 6aliHanMuIaIUU KOp 60 rype3axo TabCUC 10a IIyI.

bo kapopu Accambinesu renepanmuu CMM comu 1950 Paécatu kop 60
rypezaronn CMM Ttabcuc noaa mypga, a3 1 saBapu conu 1951 6a kop mypys
Hamya. Ba3udau acocun oH XUMOsIM XyKyKXOU rype3aroH meboras.

JAunopmoes A. M.
AHHOTALHA

HcTopusi BOBHUKHOBEHHSI U PA3BUTHS MEKTYHAPOHON CHCTEMBbI 3alIIUThI
0€KeHIIeB.

CronknyBiucek nocie IlepBoit MUPOBOI BOMHBI C OCTPOTOM MPOOIEMBI
OeXEeHIIeB, MHUPOBOE COOOIIECTBO M3 TYMaHHUTApPHBIX COOOpakeHUH CTajlo
MpUHUMATh Ha ceOs (YHKIUU MO 3alIuTe OEXKEHLEB U IMPEAOCTABICHUIO UM
noMouu. Mojenp MEXIyHapOIHON AEITEIbHOCTH MO 3auuTe OexeHleB Obuia
ycraHoBiieHa JIuroit Hamuii u noaTBepkaeHa NPUHATUEM pPsiia MEKIYHAPOIHBIX
coTrJlallleHui o 3Toi mpobieme. COriacHO 3TUM JOKYMEHTaM, OeKeHLbI KaX 0
KaTeropuu OINPEAEsUINCh 0 HALIMOHAJIBHOW MPUHA/JIEXKHOCTU WIIM TEPPUTOPUH,
KOTOPYIO OHM ITOKMHYJIM, @ TaKXe B CBSI3M C OTCYTCTBHEM AUIIOMATHYECKOMN
3allUThI CO CTOPOHBI cBOel cTpanbl. B 1930-e rr. Ob110 co3nano MexayHapoaHoe
ynpasienue Hancena u MexIpaBUTeNbCTBEHHBIIT KOMUTET IO J1e1aM OeKEeHIIEeB
BO ri1aBe ¢ BepXxoBHBIM KOMHCcapoM 1o aenaMm OexeHiieB. B 1947r. ob6pazoBaHa
MexayHapoaHas OpraHu3alus 1o jaejaam OeXeHIEB.

Pemenuem I'enepanbHoit AccambOnen OOH B gexabpe 1950r. Obuto
obpazoBaHo YmpasneHue BepxoBHoro kxommccapa OOH mo nemam OexeHIIeB
(YBKBb OOH), Henonutnueckass TyMaHUTapHAasE OpraHu3alius, MPUCTYIUBIIAS K
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pabore 1 suBaps 1951r. Ero wMangat 3akiroyaercss B IPEIOCTaBICHUU
MEXKIyHApPOJHOW  3alluThl OEXEeHIlaM ¢ B  COJACHCTBUU  JTOCTHKEHUIO
JIOJITOBPEMEHHBIX PEIIeHUH Tpo0JieM OeKEHIICB.

Dinorshoev A. M.
The summary

History and development of the international refugee protection system.

Confronted after the First World War to the severity of the problem of
refugees, the international community for humanitarian reasons was to take over
the functions of the protection of refugees and provide them with assistance.
Model international action to protect refugees was established by the League of
Nations and confirmed by the adoption of a number of international agreements
on the issue. According to these documents, the refugees in each category were
determined by the nationality or territory that they fled, and in the absence of
diplomatic protection by their country. In the 1930-ies. was created by the
Nansen International Office and the Intergovernmental Committee on Refugees,
headed by the High Commissioner for Refugees. In 1947, established the
International Refugee Organization.

The UN General Assembly in December 1950, was established the UN
High Commissioner for Refugees (UNHCR), non-political humanitarian
organization to come on January 1, 1951 Its mandate is to provide international
protection to refugees and to facilitate the achievement of durable solutions

refugees.
Cadapos b.A.*

3AKPEIUVIEHUE OCHOBHBIX ITPAB 1 CBOBO/l YEJIOBEKA B
KOHCTUTYLIUU PECITYBJIIMKU TAKUKNCTAH N UX
COOTHOLIEHUE C MEXAYHAPOJHBIMU CTAHJIAPTAMUA

Kamuaso:kxaxo: Db1oMusu yMyMun XyKyku Oamap, Koncruryrcus, XyKyku
WHCOH, CTAHJAPTXOU OaiiHAIMUIIATIA, HHCOH, O30/.

KmoueBbie ciioBa: BeceoOmas nexmaparus nmpas deaoBeka, Koncrurynus, mpasa
YeJIOBEKa, MEKIYHAPOAHBIE CTAHIAPTHI, YEIOBEK, CBOOO/IA.

Keywords: The Universal Declaration of Human Rights, the Constitution,
human rights, international standards, rights, freedom.

Tonapko Bo BTOpo# mosioBuHe XX BEKa YEIOBEUECTBO OKOHYATEIHHO
MPU3HAET NPUOPUTET IpaB YeJIOBEKA KaK OJHY U3 TIJIO0AJIbHBIX NpoOiIeM
coBpeMeHHOCTH. [ToaTOMYy mpaBOBOE peryJIMpoBaHUE U 3alIUTa MPAB YEIOBeKa
uMeer ocoboe 3HAuUeHHWe, KaK Ha MEXAyHAapOAHOM, TaK M Ha
BHYTPHUTOCYJJapPCTBEHHOM YPOBHE.
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CeromHsl MOYTH BCE y4Y€HBIE MPABOBEIbI PACCMATPUBAIOT B KAYeCTBE
0a30BOTO UCTOUYHMKA YHUBEPCAIM3ALMM U MEKAYHAPOAHON CTaHIApTU3AIUU
npaB uyeoBeka BceoOlnyro nexaapaiuio mpaB 4eI0BeKa, IOTOMY UTO BIIEPBBIC
MEXIyHAPOJIHbIE CTAHAAPTHI B OOJACTH MpaB YeIOBeKa OBLIN 3aKpEIUICHBI
MMEHHO B 3TOM JOKyMeHTe. B HacTosIiee BpeMsi 3TOT JOKYMEHT, HECMOTpPsI Ha
ero MOJIMTHUYECKUN XapaKTep, MPU3HAETCS BCEM MEXKIYHAPOIHBIM COOOIIECTBOM
JOKYMEHTOM IOPUAMYECKHA 3HAYMMBIM M TMOPOXKTAIONIUM MEXKTyHAPOIHO-
MpaBoBBIe OO0s3aTeNbcTBA. Katamorn mpaB U CcBOOOJA 3aWMMCTBOBAHHBIE U3
Hexnapauuu coaepxkatr 6onee 90 KOHCTUTYUMI NpUHATBIX mocie 1948 ropa.
Jpyrue KOHCTHTYIHMOHHBIE JOKYMEHTHI COACpXKAT TMpPSMbIE CChUIKM Ha
Jlexapaluio 1 MoJ0KeHbI B OCHOBY MHOTHX HAIIMOHAJIBHBIX 3aKOHOB.

Hexnmapamus craja BaXHBIM OPUEHTUPOM JUIS  HAIIMOHAIBHOTO
3aKOHOJIATEIbCTBA, IIOCKOJIBKY OblIa TIIOJIO)KEHA B OCHOBY HE TOJIBKO
KOHCTUTYIIMH MHOTHX TOCYIapCTB, HO W BO BCEM BHYTPHUTOCYIapPCTBEHHOM
3aKOHOAATEThCTBESC,

Kak y4YacTHMK COOTBETCTBYIOIIUX JIOTOBOPOB TOCYAapCTBO OO0s3aHO
MPUHUMATH BCE HEOOXOAMMbIE BHYTPEHHUE MEPHI MO BBIMTOJTHEHUIO B3STHIX Ha ceOs
00s13aTENTbCTB B OTHOIIEHUH ITPAB U CBOOO/T YeIOBEeKa.

B 9TOH CBs3HU Tpe6yeT ocoboro BHUMAaHUA UMIIUICMCHTA U
MCXKIYHAPOAHBIX CTAHAAPTOB IIO ITpaBaM YCJIOBCKA BO BHYTPUI'OCYAAapPCTBCHHOM
3aKOHOAATCIIbCTBE, B TOM UHUCJIE B OCHOBHOM 3dKOHC - KOHCTI/ITYI_II/II/I rocyaapcCraa.

Takoe moynoxkeHue Takxke noguepkuBaeTcss B BeHckoi aexiapanuu ot 25
uroHs 1993 rona no npasam yenoBeka u [IporpamMmel A€HCTBU, I1€ HACTOSITEIBHO
NPU3bIBAETCS  MPABUTEIbLCTBAM  BKJIIOUUTH CTAHAAPTHI, COAEpKAallUecs B
MEXKIYHAPOIHBIX  JIOTOBOpAaX MO MpaBaM  4YeJIOBEKa BO  BHYTPEHHEE
3aKOHOJIATEIBCTBO U YKPENUTh HAIMOHAJIBHBIE CTPYKTYPbI, MHCTUTYThl U1 OPraHbI
00I1IeCTBa, WUTPAIOIINE OIPEIACIICHHYI0 POJb B TMOOIIPEHWA U 3alIUTHl TPaB
yenoBeka.d!

B cBsi3u ¢ nukBHOanueld KPYMHOTO TOCYAApPCTBEHHOTO OOpa3oBaHUS -
Coserckoro Coroza B koHue 1993 roma coszmaerca ConpyxectBo HezaBucumbix
rocynapcts (CHI).

21 nmexkabps 1993 roma PecnyOnuka TamKUKUCTAaH CTAHOBHUTCS YJIEHOM
ConpyxecrtBa. Ha Ttepputopun OsiBiiero Coserckoro Coro3a BO3HUKAET
IOPUIMUECKUI KpU3KC, TPEOYIOIIMII ONepaTUBHOIO PEIIEHUs BOMpPOca B 001acTU
IpaB ¥ CBOOOJ ueloBeKa HA KOHCTUTYLIMOHHOM ypoBHE. B 3TOT mepuoj BpeMeHu
BO Bcex crpaHax CHI mpoBoauTCs KOHCTUTYIIMOHHAS peopma, B KOTOPOH OAHUM

¥Moapo6ro cm.: Kapramkun B.A. TIpaBa denoBeka: MexXIyHAPOIHAS 3aIIHTA B YCIOBHSIX
rnodam3anuu. HOPMA MHOPA-M. M., 2011. C. 32-34.

$'Benckas Hexnapanus u [Tporpamma Jletictuii. [Ipunsta Ha BecemupHON KOH(MEPEHIHH IO IpaBaM
yenoBeka 25 uioHs 1993 roma B Bene // http://www1.umn.edu/humanrts/instree/RI1viedec.htmK nara
obpamenns 02.11.2012). 55
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13 OCHOBHBIX HaIlpaBJIEHUM SIBJISIETCS chepa MmpaB U CBOOO/T YeJIOBEKA.

B mHacrosimee Bpemsi mpaBoOBbIe HOPMBI B cdepe TMpaB ueIoBeKa
npakTuyecku BO Bcex KoHctuTyuusx CHIT 3anumaror npuoputetHoe mecro. B
KoHcTuTynusx npu3HAIOTCS W TapaHTHUPYIOTCS OCHOBHBIE TpaBa U CBOOOJIBI
YeJIOBeKa COTJIACHO OOIIENPU3HAHHBIM MPHUHIMIIAM MEXKIYHAPOIHOTO IpaBa.
YcraHaBiuBaeTCsl HEOTUYKAAEMOCTb IIPaB U CBOOOJ YeI0BEKa, MPUHAAIEKHOCTD
UX BCEM OT POKIACHMSI, HEPUEMIIEMOCTh OCYIIECTBIIEHUS MPaB U CBOOO B yuIiepO
IpaBaM 1 cBOOOaM JIPYTUX JIMII.

B Koncturyuusx crpan CHI' B orimnunMe OT KOHCTUTYLMII COBETCKOTO

BPEMEHHU CYILIECTBEHHO PaCHIUpPEH 00bEM MPAB YEJIOBEKA.
B oCHOBHBIX 3aKOHaX BIEPBbIE MOSBIISIIOTCS KOHCTUTYLMOHHBIE HOPMBI O IMpaBax
Ha JKU3Hb, HA CBOOOIY NEPEBIKEHUSI, BBIOOP MecTa MPEOBbIBAHUS U KUTEJIbCTBA,
MpaBO CBOOOJHO BbIE3XKATh 3a MPEIENIbl TOCyAapcTBA U OECHPErsITCTBEHHO
BO3BpAIaThCs, IPABO HA CBOOOHBIN TOCTYI K UHGOPMAIIMH U T.1.

B KOHCTUTYIHSIX TOSBWJIOCH HOBOE TOJIMTUYECKOE MPAaBO - IPABO Ha
obOpaleHue, KOTOpoe BJIeYeT 3a co00i 00sI3aHHOCTH TOCYIaPCTBEHHBIX OPraHOB U
JIOJKHOCTHBIX JIMI] pacCMAaTpUBaTh U MMPUHUMATh PELIEHUS IO 3TUM OOpalleHUsIM,
JlaBaTh MOTUBUPOBAHHBIN OTBET B YCTAHOBJIEHHBIE 3aKOHOIATEIILCTBOM CPOKH.

B obOnactu 5KOHOMUYECKHX MPaB ¥ CBOOOA TaKke MMEETCS MHOYXECTBO
HOBaIlMii, TaKUX KaK IpaBO COOCTBEHHOCTH, B TOM YHCIE IPaBO YACTHOMN
COOCTBEHHOCTH, NpPaBO Ha MPEANPUHUMATEIBCKYI0O U HHYIO, HE 3alpeli€HHYIO
3aKOHOM 3KOHOMMUECKYIO JIeATEIbHOCTbD, IIPABO Ha 30POBYIO OKPYXKAIOLIYIO CPeIy
U T.JI.

Ha mnpotrsbkeHuM [OIUTENBHOTO BPEMEHM B MEXKIYHAPOJHOM IpaBe
CKJIQJIbIBATIUCH (DyHIaMEHTAJIbHbIE MPUHIUIIBI B chepe IpaB ueloBeKa, TaKhe Kak
HEOTHEMJIEMOCTh M HEOTUYKIaeMOCTh IpaB M CBOOOJ uYelOBeKa Ipa)kIaHHHA;
paBHOIIpaBUE, T.€. PABEHCTBO B IIpaBax U cBOOOAX; T'YMaHU3M; HEMOCPEACTBEHHOE
JieiicTBHe MpaB U CBOOOI; TapaHTHUs IIpaB U CBOOO U T.1I.

VYkazaHHbple NpPUHLIMUINATIbHBIE Hayajda HaXOASIT CBOE OTpPakeHUE B
OOILIENPU3HAHHBIX ~HOpPMax MEXJIyHapOJAHOTO TIpaBa, OCHOBOIl  KOTOPBIX
nocnyxwio BceoOmas [eknapanusi TpaB  4eloBeKa. XOTS JAeKJIapaus
IOpUIMYECKH HE SIBIISETCS JOKYMEHTOM OOS3aTEeNbHBIM K MCIIOJHEHUIO, U HOCUT
Xapakrep «wMmsrkoro mnpasa». IlpeamOyna J[lekiapanum B pPYyccKOM IEpeBoOjie
M300UITyeT IeenpUUaCTHBIMU 00OpOTAMMU: «IPUHUMAS BO
BHUMAaHHE», U 3aKaHUYMBAETCS TJIATOJIOM «IIpoBo3riamaery». Jeknapanus CTaBUT
3a/1a4y, K BBIIIOJIHEHUIO KOTOPOU JOJIKHBI CTPEMUTHCS BCe HAPOABI U TOCYIapCTBa C
TEM, YTOOBI KaXKIbI YeTOBEK M KaXKbIil OpraH o0IIecTBa, MOCTOSIHHO CTPEMUIIUCH
MyTeM MPOCBEIIeHNs U 00pa30BaHUs COJEHCTBOBATH YBAXKEHUIO MpPaB U cBOOOI U
obecrieueHuIo, IMyTeM HAIMOHAIBHBIX M  MEXKIYHApPOJIHBIX MPOTPECCUBHBIX
MEpONPUSITHIi, BceoO1iero 1 3(ppeKTHBHOrO MPU3HAHUS U OCYIIECTBIICHUS UX CPEeIU
HapOJIOB.
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Ha ocnoBanum [lexkmapauuu Obut pa3paboTaHbl W TPUHSITHL  PSTT
MEXTYHAapPOIHBIX TOTOBOPOB, K KOTOPBIM MpucoeanHuics u PT.

OcHoBHbBIE TMpaBa M CBOOOJBI B COBOKYMHOCTH C OOSI3aHHOCTSMH B
Konctutynuu PT 3akperieHbl BO BTOpOM ri1aBe U cOCTOAT U3 34 craTtei, KoTopas
3aHUMAET OJIHY TPEeTh 00I11ero ee oobeMa.

Yenosek, ero mpaBa u cBoOomabl mpoBo3riamatorcss B Koncrtutyuum PT
BBICIIIEH 1IEHHOCTBIO, HEIPUKOCHOBEHHOCTD KM3HM, YE€CTH, JTOCTOMHCTBA U JIPYTHUX
€CTECTBEHHBIX IIPAB YeJIOBEKa, IPU3HAHUE, COOIIOICHUE U 3ALIUTA UX FOCY1apPCTBOM
(ct. 5).

B nacroseit cratee, n3iarasi o0OIMe KOHCTUTYIIMOHHOE 3aKpEIJICHUs TpaB
1 cBoOoa B KoHCTHTYIIUMY CTpaHbl, MBI Oy/1eM UCXOauTh n3 Bceobmeit Jlexmapaun,
I7Ie OTpaXkeHbl HanboJiee OOIIMe MOJIOKEHUs B cepe MpaB YeTOBeKa, U YaCTUIHO
oOpamath BHMMAaHHME Ha €ro KOHKPETH3aIMI0 B MEXKIYHAPOJHBIX IaKTaXx.
Buumanuio momyiexat HamOosiee CIOpHBIE, 1O HAIIEeMy MHEHUIO, PeIaKIUN
MOJIOKEHHUI MEXTyHAPOIHO-TIPABOBBIX CTAHAAPTOB 3aKperieHHble B KoHcTUTyuio
PT.

Koncrutynusi PT  ycraHaBnumBaeT IIOJIOKEHHUS, COIJIACHO KOTOPBIM
npu3HaHHbIe TaPKUKUCTAHOM TIpaBa U CBOOOJBI 4YEJIOBEKA M TpakKIaHUHA
perymupyotcsi W oxpansitorcs  KoHcrtutynuen, 3akoHaAaMM — peCHyOJIUKH,
OCYILECTBIISIFOTCSI HEIIOCPENCTBEHHO, OMPEAEIISIOT LIEJIH, COACPKAHUE U IPUMEHEHUE
3aKOHOB, JESITEIbHOCTb 3aKOHOJIATEIBHOM, MCIOJIHUTEIILHOM M MECTHOM BJIACTEH,
OpPraHOB MECTHOTO CaMOYMpaBIIEHUS U OOECHeunBaIOTCS CyAeOHOUM BIIACTHIO.
OrpanunveHnne mpaB U CBOOO TPaKIaH JTOMYCKAIOTCS TOJIBKO C IETbI0 00eCreYeH s
nmpaB  CcBOOOA  APYrMX  TpaxkaaH, OOIIECTBEHHOTO  IMOPSAKA,  3allUTHI
KOHCTUTYIIMOHHOTO CTPOSI M TEPPUTOPHUAIIBHON IIeIOCTHOCTU pecnyOnuku (cr. 14
Kouncruryuu PT).

Mgl BUIAUM 4TO, HCXOAsd M3 MCEKIAYHAPOAHBIX AKTOB H OOJIBIIIMHCTBA
KOHCTI/ITYI_[I/Iﬁ MHUpa, Ha HCpBBIfI IIJIaH BBIABUT'AXOTCS JIMYHBIC IIpaBa U CBO60,Z[BI.

Cornacao c1.1 Jlexmapanuu Bce JTIFOAU POKIAIOTCS CBOOOTHBIMUA M PABHBIMH
B CBOEM JOCTOHMHCTBC M IIpaBax. OHI/I HaACJICHBI pa3dyMOM M COBECTHIO UM OOJIXKHBI
MOCTYIIaTh B OTHOIICHHWH IPYyT Apyra B AyXe OpaTcTBa. 37eCh IMPOBO3TJIAIIASTCS
HEOTUYXIAEMOCTh OT POXKIACHUSI OCHOBHBIX ITpaB U CBOOOT JIFO/ICH.

B Koncrurtyuun PT mnomoGuast ¢opmynupoBka otcyrcrByeT. OmHako,
Harpumep, cornmacHo Konctutyumn P®, ocHOBHBIE mpaBa W CBOOOIBI UeIOBEKA
SIBJISTFOTCSI HEOTUYKIAEMBIMH TTPUHAICKAIAMH KaXI0MY OT pokaeHus (4.2 ct. 17
Koncrturynuu P®). Anamoruynsie (QOpMYIUPOBKM UMEIOTCS W B JIPYTHUX
koHcTUTyMsix ctpan CHI'.

HecmoTpst Ha BHENIHIOIO ACKIAPATUBHOCTH 3TOU (POPMYIIBI, €€ OTCYTCTBUE B
OCHOBHOM 3aKOHE CTPAHbI MOXET MPUBECTU K HEMPEABUICHHBIM CUTYALIMSIM.
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Cornacuno cr.5 Koncruryuuu PT, uenoBek, ero npaBa u cBOOO/IbI SIBIISIOTCS
BBICIICH IIEHHOCTBIO, & JKU3Hb, YECTh, JOCTOMHCTBO U JAPYTHE €CTECTBEHHBbIE ITpaBa
YeJIOBEKA HENPUKOCHOBEHHBI, IIPU3HAIOTCS, COOJIOJAIOTCS M 3alIUINAIOTCS
rOCYJapCTBOM, OJTHAKO HE BUHO, UTO SIBJISIIOTCS] HEOTUYK/1a€MbIMHU.

CornachHo cr.6 Me)KIIYHapOI[HOFO IMakTa O I'pPaAXKIAAHCKHUX W INOJIUTUYCCKUX
IIpaBax IPaBO HA XHU3Hb €CTb HEOTHECMIICMOC ITPABO KaX/IO0I'O UCJIOBCKA.

HOSTOMy MMpeacCTaBJIACTCS HCOGXOI[I/IMBIM HU3JIOKUTH Y. 2 CT. 5 KOHCTI/ITYHI/II/I
PT B CJ'IG,I[yIOH.IGﬁ pCaAaKInu: «)KI/IBHI), YCCTb, JOCTOUMHCTBO U APYIU€ CCTCCTBCHHBIC
IIpaBa 4€JIOBE€KA HCIIPUKOCHOBCHHBI 1 HECOTUYXXKAAEMbBD).

CornacHo c1.2 Jlexkmapanuu KaXXIblii 4YeJIOBEK JOJDKEH 00J1aJaTh BCEMH
MNPOBO3IIAICHHBIMHU IIpaBaMU MU CBO6OI[aMI/I, HE3aBHUCHUMO OT pacChbl, IBETA KOXH,
noJjia, A3bIKa, pCIUTrun, MMOJIUTHYCCKHUX HWJIM MHBIX y6€>KI[CHI/II71, HAaIIMOHAJIBHOT O UJIN
COINAaJIbBHOT'O IIPOUCXOXKIACHH, HUMYIICCTBEHHOTO, COCJIOBHOI'O HWJIX HWHOTO
TTOJIOKESHHUSI.

Ta xe ¢popMynupoBka B HE3HAUYMTEILHBIMM W3MEHEHHSMH ITOBTOPEHA B
KayecTBe O0O0S3aTeNIbCTB TIOCyJapCcTBa-ydyacTHHKA B IlakTe O TIpakJaHCKUX U
ITOJITUTHUYCCKUX npaBax, rac Hpe)IHI/ICI)IBaeTCH BCEM FOCYI[apCTBaM O6$I33HHOCTI)
yBaXKaTh U 00ECIeYMBATh B MpEEiIax ero TEPPUTOPUU U MO €ro IOPUCAUKIIUEH
JULIaM TIpaBa, MPU3HABaeMble UM IIpaBa Oe3 pasIMuus pachl, I[BETa KOXH, I10JIa,
sA3bIKA, peJ'II/IFI/II/I, IIOJIMTHYCCKUX UMW MHHBIX YGG)KHGHHﬁ, HAaIIMOHAJIBHOT'O WJIN
COLMAJIBHOT O HpOI/ICXO}KI[CHI/ISI, I/IMYHICCTBGHHOFO IIOJIOXKEHMU, pO)KI[GHI/IS[ nimn
WHOI'O OOCTOSATEILCTBA.

VKa3zaHHBIM =~ MEXKIYHAPOAHBIM  CTaHIAapTaM COOTBETCTBYeT CT. 17
Koncrutynuu PT, npenycMaTpuBaromias paBEHCTBO BCEX MEped 3aKOHOM U Cy0M
HE3aBUCMMO OT HAUMUOHAJbHOCTH, pachkl, I0Ja, $3bIKA, BEPOUCIIOBEIAHUS,
ITIOJIUTUYECKUX y6e}KI[€HI/II71, O6pa3OBaHI/I$I, COIMAJIbHOIO MW HMYIIECCTBECHHOI'O
nojoxenusi. [Ipu 3TOM, OTHEIBHO MOOABIISIETCS TE3UC PABHOMPABUS MYKYUH U
KCHIIIMH, YTO BO3MOXKHO SBJIACTCA UIJIMIIHHUM, ITOCKOJIBKY HepBI)II‘/'I 3638.11 110
CBOEMY CMBICIY OXBaThIBaeT U 3Ty GopMyaupoBKy. OpHAKO Takoe OTAEIbHO
0003HAYEHHOE TOJIOKEHUE MMEET MeCTO Takxke B Jpyrux koHcrutyuusx CHI, B
TOM uucie poccurickoit (m. 3 cr. 19 Koncruryuun P®). 3neck naxke modaBisiroTcs
KaK paBHBIE TpaBa U CBOOOIbI, TAK U paBHBIE BO3MOKHOCTU. B [lekimapanuu takoe
IMOJIOXKECHHUE OTCYTCTBYCT, UTO MOXKHO OTHACTHU PACHCHUTDL KAK IIYCTh U H€6OHI)HIOI>'I,
HO IIAT BIIEPE] KOHCTUTYLIMOHHO - TPaBOBOM peryiupoBanuu B PT u npyrux crpan
CHT oTHOCHTENBbHO paBeHCTBA MPAB YEJIOBEKA 110 IIOJIOBOMY IPU3HAKY.

[To wHamemy MHEHUIO TIpeACTaBiseTcsd IenecoodbpasHpiM 4.2 cT. 17
Koncrutynuu PT uznoxute B cieayronei penakuuu: «MyXYUHBI U KEHIIUHBI
00J1aat0T PaBHBIMH IIpaBaMU U CBOOOIAMU M UMEIOT PaBHbBIE BO3MOKHOCTH JIJISI UX
peanu3anumny.
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Hexmapanusi mpoBo3IJialiaeT MpaBo 4YeIOoBeKa Ha KU3Hb, CBOOOAY M Ha
nuuHyo HenpukocHoBeHHOCTh. Ct. 18 Konctutynum PT cooTBeTCTBEHHO
MEXIyHAPOJHBIM CTaHIapTaM TakKXKe OTpakaeT TaKoe MPaBO U COOTBETCTBEHHO
cT.6 Mexaynapoanoro ITakta o rpaXaJaHCKUX U MTOJUTHYECKUX TTpaBax 3aKperiseT
MOJIO’KEHHE, COTJIACHO KOTOPOMY HUKTO HE MOYKET OBITh JIUIIIEH XU3HU, KPOME KaK
10 IPUTOBOPY Cy1a 32 0CO0O0 TSKKOE MPECTYIICHUE.

Taxke COOTBETCTBEHHO MEXKIYHAPOJHBIM CTaHJAApTAM TapaHTHPYETCS
HEIIPUKOCHOBEHHOCTh JIMYHOCTH, 3alpeT TBITOK, KECTOKOCTH M OeCUeI0BEUYHOTO
oOpamenus, [TpuHYIUTEIbHBIX MEIMIIMHCKUX W HAYYHBIX JKCIICPUMEHTOB Hal
YEIIOBEKOM.

Koncrurynus PT npenycMaTtpuBaeT rapaHTUH Cy1eOHOI 3aIIUTHI C TPABOM
KaXJI0ro TpeboBaTh PACCMOTPEHHUs €ro [ella KOMIIETEHTHBIM, HE3aBHUCHUMBIM U
OecCIpUCTPACTHBIM CYAOM, YUPEXKIEHHBIM B COOTBETCTBHH 3aKOHOM, a TAK)KE 3aIlPeT
0e3 3aKOHHBIX OCHOBAaHMI apecta 3anepxaHus. IlpaBo ¢ MoMmeHTa 3ajepKaHus
MOJIb30BATHCS YCIIyTaMH a/IBOKATaA.

Hopwma B 1ienmoM cooTBeTCTBYET IOJIOKeHUSIM Jlekiaapaiuu ¢ HEKOTOPBIMU
TEKCTYaJIbHBIMM OTIMYHSIMU. Tak, cornmacHo cT. 9 Jleknapaiuy HUKTO HE MOXKET
OBITH MMOJABEPTHYT IIPOU3BOIILHOMY apecTy, 3aePKaHUIO W W3THAHUIO.

Cornacno cr.11 exmapanun OOBHUHSEMBI B COBEPIICHUH MPECTYIUICHHUS,
HMMeEET MPaBO CUMTATHCSI HEBUHOBHBIM, TTIOKA €T0 BUHOBHOCTH HE OYJEeT YCTAHOBJICHA
3aKOHHBIM TOPSAKOM IyTEM TJIACHOTO CYJAeOHOTO pa30upaTenbCcTBa, MPU KOTOPOM
eMy oOecreunBaIoTCs BCE BO3MOXKHOCTH IS 3ammThl. CooTBeTCTBEHHO CT. 20
Koncrutynuu PT ycranaBiaumBaeT NMpUHUMI MPE3yMIILIMM HEBUHOBHOCTH. Takxke,
corlacHo HopMme /Jlekiapauuu, yCTaHABJIMBAETCS KOHCTUTYLIMOHHBIM 3ampeT Ha
MPUBJICYEHUE K OTBETCTBEHHOCTU IIOCIE€ MCTEYEHUS CpPOKa  YTrOJIOBHOTO
MpeCcIeOBAHUS, 3a AESHUS KOTOPbIE B MOMEHT HMX COBEPIICHUS HE CUUTAJIUCH
MPECTYIJIEHUEM, 32 IIOBTOPHOE OCYXKACHUE 32 OJTHO U TO XK€ MPECTYIUICHHE.

Cr. 12 Jlexmapamuu yCTaHABIIMBACT HEMPUEMIIEMOCTh ITPOU3BOJIBHOTO
BMENIATENIbCTBA B JIMYHYIO U CEMENHYIO KU3Hb UEJIOBEKA, HA HEMMPUKOCHOBEHHOCTh
€ro JKWINIIA, TailHy €ro KOPPEeCHOHAEHUIMH WJIM Ha €ro YeCTh W PENyTaluio, U
COOTBETCTBYIONIIYIO 3aIlIMTy 3aKOHOB TOCYAAPCTB OT TAKOrO IOCATATENbCTBA.
[TpumepHO B MAEHTUYHOM pelakuuu u3iioxeHa 4. 1 cr. 17 [1akta o rpaxaaHCKUX U
MOJINTUYECKUX MTPABAX.

Konctutynmusa PT Takke 3akperuiser HENPUKOCHOBEHHOCTh KWJIHUIIA,
HEJOMYCTUMOCTb BTOPXKEHUS B OKWINILNE U JIMIIEHHWE 33 HUCKIIOYEHUEM
MPeAYCMOTPEHHBIX 3aKOHOM cityuaeB (cT. 22 Koncruryuuu PT).

Cr. 23 Koucrurynuun PT 3akperuisier oOecriedeHHe TalHbI MEPENUCKU
Tene(OHHBIX TEepPeroBOpoB, TelerpadHbIX M HMHBIX JIMUYHBIX COOOIIEHUH, 3a
UCKJTIOUCHHEM TIPEIYyCMOTPEHHBIX 3aKOHOM CIIy4yaeB, a TakKKe 3alpeT Ha cOop,
XpaHeHHe, HCIOJIb30BAaHUE M PACIPOCTpPAHEHHE CBEACHUN O JIMYHON >KU3HU
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yeJioBeKa 0e3 ero Ha TO COTJIacus.

Cornacuo cr. 5 Koncrurynuu PT, ku3Hb, 4ecTb, TOCTOMHCTBO U APYrue
€CTECTBEHHBIE IIPaBa YEJIOBEKA HENMPUKOCHOBEHHBI. MBI BUAMM, YTO 3aKOHOJATEIb
MIOIIE]T HECKOJBKO JAJIbIIE MEXAYHAPOJHBIX CTAHAAPTOB, BBIACIMB YKAa3aHHbBIC
MIOJIOKEHHUS B PA3/IE] OCBSIIEHHBI OCHOBAM KOHCTUTYUHOHHOTO cTpost PT.

IIpencraBnsiercs, 4TO B JaHHOM CJIydyae MOXXHO OBUIO OBl JOMOJIHUTH
yKa3aHHyI0 HOpMy (pa3oil «germoBas pemyTtauus». Kak U Bce rocymapcrsa,
MpOBO3MIALIAIONINE Ce0sl CBETCKMM U JIEMOKpAaTHYeCKUM, TaPKUKUCTAH B
KOHCTUTYLIMOHHOM PErYyJUPOBAHUU JIOJDKEH 3aKPEIUISITh OXPAaHy IIPaB YEIOBEKaA
Takke B cepe BHEIIHEH M BHYTPEHHEH KOMMEpPUYECKOW ubo Kakoil WHOU
npodeccuoHaIbHOM AeSITeIbHOCTH. B 3TOM OTHOIIEHUHM NPUMEHUTEIBHO K
CTAHOBJICHUIO 3KOHOMHWYECKMX OTHomeHuid B PT TepMuH «aemoBast pemyTauus»
NpuoOpeTaeT CyIIeCTBEHHOE 3HA4YeHMEe Kak J00poe uMsi B COCTaBe €ro
HEMaTepUualbHbIX aKkTUBOB. [lonoxurenbHas nemoBas pemyTalusl CBS3bIBAETCS C
MO3UTUBHBIM OTHOULIEHWEM K €€ o00JIafaTelt0 €O CTOPOHBl KOHTPATEHTOB.
OtcyrctBUe Takoro TepMuHa B OCHOBHOM 3aKOHE CTpaHbl IPUBOJUT K
BO3MOKHOCTU €r0 UTHOPUPOBAaHUS. B rocymapcrBe ¢ ppIHOYHBIMH OTHOLIEHUSIMU
MpeHeOpekeHne K JIeJIOBOM peIyTalli HE MOKET ObITh NpuemiembiM. [losTomy
MPEACTABIISIETCS MPABUIBHBIM U3TT0KUTh 4. 2 cT. 5 Koncruryuuu PT B cienyromeit
penakuuu: «IIpaBa u cBOOOIBI UEeTTOBEKA U FPAXXKAAHUHA, €T0 JOOPOE UMS U JIeTIOBast
penyTanus Npu3HaTcs, COOII0AIOTCS U 3aIIUIIAIOTCS TOCYAaPCTBOMY.

Ct. 24 KOHCTUTYIMH TEKCTyaJbHO MPAKTUYECKU TMOBTOPSET TMOJIOKEHUS
ct. 13 Jeknapauuy B OTHOIICHWM MpaBa Ha CBOOOJHOE TEPEABMIKCHHE, BBIOOP
MECTa JKUTENIbCTBA, BbIE3]I 32 MPEAeIIbl PECIlyOIMKU 1 BO3pAleHNE B Hee.

[Tonoxenus cr. 14 [leknapamuu 1o TMOBOAY IpaBa HUCKATh YOEKMINA OT
MpecaeloBaHus B APYTUX CTpaHAX U IMOJIb30BATbCA 3TUM YOEKHUIIEM, pecryOauKa
peanusyeT B 4. 3 cr. 16, cormacHoO koTopoi TaKUKHUCTAaH MOXKET MPEAOCTABUTh
MOJIUTHYECKOE  yOeXUIllle HMHOCTPAHHBIM TIpakJaHaM, CTaBIIUM JKePTBAMH
HapylLIeHUs IIPaB YeI0BeKa.

[IpencraBisiercss COMHUTEIBHBIM 3akperuieHne B OCHOBHOM 3aKOHE
npenycMoTpeHHoe cT. 13 Jlekmapanuu nmpaBo cBOOOIHOIO MepeBIKEHUs, BbIOOpA
MecCTa JKUTEIbCTBA B IMpeesiaX rocyJapcTBa U MPaBo MOKUAATh U BO3BPAIIATHCS B
ceoto crpany. Crt. 24 Koucrutymuu PT Takoe mnpaBO JaeT TOJIbBKO CBOEMY
rpak1aHUHY.

Hns cpaBHeHus aHanoruyHas crathsd KoHctutyuuu P® naer takoe mpaso
HE TOJBKO IpaXTaHUHY CBOETO rOCYAapCTBa, a KAXKIOMY, KTO 3aKOHHO HaXOJUTCS
Ha ee TEPPUTOPHHU C J00aBIICHUS IIpaBa OeCIPEensITCTBEHHOTO Bo3BpalleHus. Takoe
no0aBJIeHNE CBUAETENBCTBYET O KOHCTUTYLIMOHHOM 3aKpEIUICHUU IIHPOKOM
BO3MOJKHOCTH, KOTOpasi B COBETCKYIO 310Xy IpPaKTHUYECKU HE peasn30Baliach B
CBSI3M € uaeoniornyeckumu cooopaxenusimu. K PT, kak panee ObIBIIIEMY COCTaBHOM
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yacTpio CoBerckoro Coro3a 3TO JOJKHO OTHOCUTBCS B IojHON Mepe. Iloatomy
MpEACTABISAETCS MPABWIbHBIM U310k UTh cT. 24 Koncrutyuun PT B cienyromeit
penaxkuuu:

«Kaxaplii, KTO 3aKOHHO HaxoauTcsi Ha Teppuropun PecryOmuku
TamxkukucTaH, MMeeT IMpaBO Ha CBOOOJHOE TMEPEeIBIKEHHE M BBIOOP MecTa
KUTENIbCTBA, BbIE3]] 3a IpPEIeNibl PEecHyOJIMKHA M BO3palleHue B Hee. [ 'paxaaHuH
TamxuKkucTaHa UMeeT MpaBo OECHPENSITCTBEHHOTO BbIE3/Ia 3a Mpe/Iesibl PECITyOINKU
Y BO3BPAIIICHUS B HEE».

Eme omna kak mpencTaBisieTcss aBTOPY CYIIECTBEHHass HemopaboTKa B
KoHcTuTyum crpaHpl OTHOCHUTEIBHO I'PaXIaHCTBA.

Cr. 15 [exnapamuu TpPOBO3IIAIIAET TPABO KaXIOTO YeJIOBEeKa Ha
IrpaXaaHCTBO W HECIIPUEMIICEMOCTD 3aIIp€Ta IMPOU3BOJIBHOI'O JIMIMICHUA I'paXXJaHCTBA
HJIN IIpaBa UBMCHUTD €T0.

Cornacsao ct. 15 Koncrurynuu PT rpaxxgannaom TamKuKuCTaHa CUATAETCS
auna - sBisomeecs Ha AeHb npuHsaTAs  Konctutyuum rpaxkmaHuHom  PT.
IIpencraBnsercs, 4TO TAKOE H3JIOKEHUE SIBISETCS M3JUIIHUM W BBOJSIIMM B
3a0TyK/ICHIEe HEKOMIIETEHTHBIX JIMI], MMOCKOJIbKY MOET MOPOAUTH BIIEYATIICHUE,
YTO HUHBIE JIMIA paHee He sBisonieecss rpaxnaaHamMu PT Ha neHbp DpUHATUS
Konctutyuun numensl Takoro npasa. Hampumep, Takoro mnpaBuia HET B
Koncrturymuu P®, rae cormacHo cr. 6 TpaXxaaHCTBO MpuobOperaeTcss U
MpEeKpaIaeTcss B COOTBETCTBUHU C (eaepaibHBIM 3aKOHOM, SIBIIIETCS €IUHBIM M
PaBHBIM HE3aBUCUMO OT OCHOBAaHUU ero mnpuoOpereHus. B Toit xe HOpMme
Koncrurynuun Poccun Takke ykasbIBaeTcsl, UTO MOPSIOK MTPUOOPETEHUS U yTPAThI
TPaXIJAHCTBA  ONPENEAeTCS  KOHCTUTYIMOHHBIM  3aKOHOM. OTHOCHUTEIBHO
Kouncrturynuu PT cknaneiBaercss mHenue, uyTo (OCHOBHOW 3aKOH JaeT MpaBO
FPAXXIAHCTBA TOJBKO JIMLAM SBIISIIOIIUMUCA Ha AeHb NpuHsatus Koncruryuuu PT
€ro rpaxJIaHaMu.

Mexny Tem KoHcTUTyuMOHHBINM 3akoH «O rpaxaaHcTBe PecmyOmuku
TamxukucTan» MpeaycMaTpuBaeT B CT. 15 mepedyeHb OCHOBAaHUN M MOpSIKa
MPUOOPETEHNUs TPAXKIAHCTBA.

[ToaTomy ObuUTO OBl TpaBWIbHEE WCKIIOYUTh YKAa3aHHYI PEIAKIIUIO,
n3n0xkuB HopMmy 4. 1 cr. 15 Koucrutyuum PT B pemakiuym mo aHajoruv ¢
Kouncrurynueit P®: «I'paxganctBo Pecyonmuku Tamkukucran nmpuoOperaercs u
MPEKPAIAETCd B COOTBETCTBUU C KOHCTUTYLUHMOHHBIM 3aKOHOM». TpeThbio 4acTh
WUCKIIFOYUTh, 3aMeHMB ero  mnonoxenweMm: «[paxmgancrBo  PecryOmuku
TamkukucTana SBISIETCS €AWHBIM, pPAaBHBIM HE3aBUCUMO OT OCHOBAHUU
MPUOOPETEHUS».

[Tonoxenus J[lexkmapanuyu MpeaIyCMAaTPUBAIOT B OTHOLIEHUHM KaXAOTrO
4yesloBeKa OOS3aHHOCTH Iepe]l OOIECTBOM, IOCKOJBKY TOJIBKO B 3TOM Ccllydyae
BO3MO>KHO CBOOO/IHOE U ITOJTHOE paSBI/ITI/Ie6€1FO JIMYHOCTU. DTO TPeOyeT CO CTOPOHBI
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ToCyAapCTBCHHBIX OpPraHOB BBOAUTL OIPCACIICHHBIC OI'PAHUYCHUA, KOTOPLIC
JIOJDKHBI  YCTAHABIIMBATBCS 3aKOHOM TOJIBKO B IIENISIX OOECHEUYEHHMS JOJIKHOTO
INPpU3HAHUA U YBAXCHUA IIpaB U CBO6OII APYIrux M yAOBJICTBOPCHUSA CIIPABCIAIMBBIX
TpeOoBaHUI MOpaiu, OOIIECTBEHHOTO TOpsAKa M 00IIero OJ1arocCOCTOSIHUS B
JIeMoKpaTuueckoM odiectse (cT. 29 Jlexmapaun).

CootBerctBenHo Koncrutyuuss PT  ycranaBnuBaeTr 00s3aHHOCTU B
OTHOIIIEHUU CBOMX TpaKJIaH W JIUI] 0e3 I'pa’kJaHCTBa, KacalolIuecs COOJIIOICHUS
KoHcTutynuu u 3aKOHOB, yBaXX€HHUs MPaB CBOOOM, YECTHU U JOCTOMHCTBA JIPYTHX
JIOJIeN, 3alllMTa CTpaHbl, OXpaHa HWHTEPECOB TIOCYJApPCTBA, YKPEIUICHUE €ro
HE3aBUCUMOCTH, 0O€30MacHOCTM U OOOpPOHHOM MOIIM; OXpaHa MPUPOJIBI,
UCTOPUYECKUX U KYJbTYPHBIX MAMSTHHKOB; yIUIaTa HAJOrOB MU COOPOB,
OIIpeIeNIsieMbIX 3aKOHOM (CT. 42-45).

B o61eM, mpuBeAeHHbIE aHATU3bl CBUAETEIBCTBO TOMY, uTo KoHcTuTyus

PT oTHOCHUTENBHO MpaB U CBOOO/ YeIOBEKa BbIOpaia
HEHHOCTHBIN moaxod. HecMoTps Ha AeKIapaTUBHBIA XapakTep, OOJBIIMHCTBO
YCTAHOBJIEHHBIX ~MHMHUMYyMOB BceoOmieli gexnapanuyd TpaB  4deloBeKa
3akperuieHsl B KoHcTuTyuu crpanbl. M kak mpociexXuBaeTcs U3 IMOCIEIHUX
npeoOpa3zoBaHuii B 001IecTBe, paboTa B JaHHOU 001acTH OyIeT MPOAOIKATHCS.
DTOMY CBUIETEIBCTBYET, B YACTHOCTH KOHCTUTYLMOHHBIE HOPMBI B 0OOJIacTH
nmpaB U CBOOOJ 4YeNOBEKa, KOTOpBIE CIyXKaT (yHIAMEHTOM JaJIbHEHUIIIEro
pa3BuThs. BaXHBIM WHIMKATOPOM JTAIBHEHUINETO Pa3BUTHS  BBICTYIAET
NMPUMEHEHWE YKA3aHHBIX TIOJIOKEHWHM B  OTPacieBOM H  JIOKAJIHBHOM
peryJIupOBaHUMU.
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Cadapos b. A.
AHHOTATCHSA

MycTaxKkaMKyHHH XYKYKY 030HXOH ACOCHH HHCOH Jap
Koncturyrcusn Yymxypun TouuknucToH Ba Tanocyon oHxo 60
CTAaHAAPTXOH OaiiHAIMUJIAI.

AKCapHsTH OJTUMOHU MYOCUPH XYKYKIIMHOC DBIOMUSA YMYMHUH XyKYKH
bamappo, ku a3 yoHuOu AccamOiesiu reHepaiuu CMM comu 1948 xabyn
LIy1aacT, aCOCH YHMBEPCAJIMKYHOHH Ba CTAHIAPTUKYHOHMM OalHaJIMWIAIUU
XYKYKXOU HHCOH MelymopaHa. YUyHKH HaxXycTMH MapoTuba CTaHIapTXOu
OaliHanmMmuiIand owa 0a XyKyKM MHCOH Max3 Jap XaMUH CaHaJl MyCTaxKam
rapaunga Oynana. dexpacTv XyKyKXOU MHCOH, KU a3 MH IBJIOMHST OapMeEOsH,
nap 3uéna a3z 90 KOHCTUTYTCUSIXOU YaXOH, K1 Oabau conn 1948 xkabyn mymgaanm,
a3 yymiia Koacruryrcusin Yymxypun TOUMKUCTOH gapy rapauaaH/I.

Jap makoyiau NemHUXoAIIyaa HyKraxou acocun Koncruryreusin
Yymxypuu TounkucTtoH oun 6a XyKyKy 030JJMXOM MHCOH Ba TAaHOCYOU OHXO 00
CTaHAApTXOU OaWHAIMUJIAIA, KU a3 ODBIOMUSH YMYMHH XYKYyKd Oarmmap
OapMeosiH I, MaBpUIU TaXJIWJI Kapop rupudTaan.

Cadapos b.
A. AHHoTanusi 3aKpensieHue OCHOBHBIX MPaB U CBOOO]I YejI0BeKa B
Kouncturyuuu Pecny6auxu TagKuKucTaH 1 X COOTHOLIEHHE C
MeKTYHAPOIHBIMH CTAHIAPTAMH

3aKperieHne OCHOBHBIX IpaB M CBOOOJ YeIOBeKa M TpakJIaHUHA B
Koncrurynuu  PecniyOmmmku  TamkukucraH W MX  COOTHOIIEHHE €
MEXIYHapOIHBIMU CTaHIAPTAMM.

CerogHs TOYTH BCE yuY€HbIE TIPABOBEABI CUMUTAIOT  OCHOBOM
VHUBEpCATM3AUM W MEXAYHAPOJHON CTAaHIApTU3allMd TIpaB 4YeJIOBEKa
BceoObmnyro aexmapario mpas yenoBeka, mpuHsToro I'eHepanbHON AccamOeeit
OOH B 1948 roany. IlotoMy, 4TO BHEpBbIE MEXAYHAPOIHBIE CTAHIAPTHI B
o0JlacTH TIpaB deJIOBEKAa OBUIM 3aKperuieHbl MMEHHO B 3TOM JOKYMEHTE.
Karamoru mpas 1 cBo60/ 3anMcTBOBaHHBIC U3 Jlekmapamuu cogepxat 6omee 90
KOHCTUTYLIMHA TpUHATHIX Tocine 1948 roma, B Tom umcne u KoHcTutymus
Pecriy6mku TamkukucTaH.

B nmanHoil crathe aHanusupytorcs nojoxeHuss Koncrutynuu PT u ux
COOTHOIIIEHHE C MEXTYHAapOIHBIMH CTAaHIapTaMH, BbITeKaromue 3 BceoOmeit
JIEKJIapalliy MpaB YeJIOBEKa.

Safarov B. A.
The summary

Securingbasic human rights andfreedoms the Constitutionand their
relationshipwith the international standards

3
Today, almostall scientistsjurists considerthe basisof international
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standardizationanduniversalityof human rightsthe UniversalDeclaration of
Human Rightsadopted by theUN General Assembly in1948.Because for the
firstinternational humanrightswere enshrinedin thisdocument.Cataloguesof the
rights andfreedomsborrowedfrom the Declarationcontain more than
90constitutionsadopted since1948,including theConstitution of the Republicof
Tajikistan.This article examines theconstitutionality ofthe provisionsand their
relationshipwith the international standardsderived fromthe
UniversalDeclaration of Human Rights.
Canrunosn
J.U1.* Kypoonos

Hx. C.*

K BOITPOCY O POJIM BTO B PAZBUTUUA
HNPEAITPUHUMATEI/IBCTBA B PECITYBJIUKE TA/KUKUCTAH

KamupBoxaxo: CYC,  coxubkopit, Yymxypuun  TOUUKHUCTOH,  XYKYKH
OalHaIXaJIKA, TACAUKKYH.

KumroueBsie cioBa: BTO, nmpeanpunumatensctBo, Pecriyommka Tamkukucras,
MEXIYHapOIHOE TIPaBO, paTuduKaIusi.

Keywords: WTO, the enterprise, Republic of Tajikistan, international law,
ratified.

Tamxukucrtan odunuaabHo cran 159-m umenom BTO. Llepemonus
MOAITUCAHUS HEOOXOIUMBIX JOKYMEHTOB cocTosuiack B 10 mekabps 2012 roma B
J’KeneBe Ha ceccMM I'€HEpAJIBHOIO COBeTa opraHuzauuu. CBOM IMOANUCH O[T
odunmaabHbIMU JoKyMeHTamu noctaBuiu [Ipesuaent PT DOmomanu Paxmon u
reHepasibHbiil gupektop BTO Ilackane Jlamu. duHanbHble NPOLEAYPHI IO
BcTyIuieHuto ctpalbl B BTO nomxkHbl 3aBepinThest B utoHe 2013 rosa - k aTomy
BpeMeHHU TMapiaMeHT TajkukucraHa oOs3aH OyneT paTUGUIMPOBATH MAKET
JIOKYMEHTOB, B TOM YHCJI€ TIEPEUEHb MPaB U 0OSI3aHHOCTEM, CIIMCOK YCIOBUI 1O
Tapudam, MepeueHb O00s3aTEIbCTB IO YyCIyraM, a TakXke IPOTOKOI O
npucoenuHeHnn PT x BTO u eme Heckonbko BaXHBIX Oymar?2. 3asBky Ha
BxoxjaeHue B opranmzainuio PT momam eme B 2001 romy. Ho mpuBeneHue
3aKOHO/IaTeIbHON 0a3bl pecrnyONMKH B COOTBETCTBHE ¢ TpeboBanmsiMu BTO
3aHsT0 1enbiX 11 mer. 3a 3t ronupl pecrybmukoi Ob110 MpUHATO cBbime 100
HOPMAaTUBHBIX JOKyMmMeHTOB®3. Hampumep,17 centsabps 2012 roma B
Tamxukucrane Ob11 NMPUHAT HOBbIN Hanmoroseiil konmekc?, npeamnonararommii
3HAYUTEIBHYIO JTHOEpaln3alMil0 3aKOHOAATEIbCTBA, KOTOPOE IMPUBOJIUTCS B
cootBercTBUe ¢ TpeboBanusiMu BTO. Koaexc Berynun B cuity 1 siuBaps 2013
roga. B yactHOCTH, KOJIMYECTBO HAMMEHOBAHUII HAJIOTOB B HOBOM KOJIEKCE
cokpaleHo ¢ 21 B geicTByromieM kojaekce 10 aecatu, a ¢ 1 suaps 2017 roaa -

82 Tapkukucran Berymn B BTO. URL: http://www.news-asia.ru/view/tj/economy/3971(nara
obpamenwns: 08.02.2013r.).

8 Tamkukucran 6onee 10 ner oxunan Berymienus B BTO. URL: http://www.ng.ru/cis/2012- 12-
11/6 rahmon.html(nata oopamenus 08.02.2013r,)

¥ Hanorossiit konekc PT ot 17 ceHTsiGps 20@% roja, Ne901. URL:
http://mmk.ti/ru/legislation/legislation-base/codecs(nara obparenus: 11.02.2013r.).
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no aessatu. o 2017 roma mpeaycMOTPEHO YMEHBIIEHHE CTaBKU Hajiora Ha
pUOBLIB JIs1 TPOU3BOAUTENECH MPOIYKIINH C AeicTBYIomux 15% mo 13%, a s
JPYTUX BUJOB JAeITeIbHOCTH - ¢ 25% no 23%. 1o 7 utons 2013 roga mapiaaMeHT
TamxukucTana 10KeH paTUPUIIMPOBATD MOAMUCAHHBINA MMPOTOKOJ, YTO OyaeT
O3HAYaTh MPUHITHE PecryOInKoN BecexX ycinoBuid opranm3anuu. Yepes 30 nueit
nocie patudukanuu TaKUKUCTAH CTAHET MOJIHOMpPaBHBIM wieHOM BTO®.
[TpaButenscrBo PT Ha HEOOXOIMMOM YPOBHE CO3JaI0 OJIATrOMPUSITHYIO MTOUBY
JUIS.  opraHuzaiuu paboT 1o BerymieHuto PT B 3Ty BIUSTEIbHYIO
opraHuzauvio. TaKUKUCTAaH CO BCTYIUIEHUEM B JIAHHYIO OpPraHU3ALIMIO
OTKpPBUI IyTh ISl JAAJIbHEHIIErO Pa3BUTUS U PACHIUPEHUS] MEXIyHAPOAHOMU
toproBinud®. [lo maHHBIM TaKUKCKMX AMILUIOMATOB, Ha JHAX B JKeHese
cocTrosutach BeTpeda rnocrosiHHoro npeacraButens PT nmpu otnenenun OOH u
JIpyTuxX MeXIyHapoAHblx opranuzanuii C. HacpumnuHoBa ¢ 3aMecTUTENIEM
reHepasibHoro nupekropa BTO Amnexannpo Xapa. B xome Meponpusitus
cekperapuaty BTO Obputa odunuanbHO BpydeHa TpamMoTa O paTudukanuu
nmpoTokona o mpucoenuHeHnn PT k MappakenckoMy corjameHno o0
yupexaeann BTO. Co Berymienuem B BTO  Tamkuxucran Oyner
CBOEBPEMEHHO BBIMNOJHATh CBOM OO0S3aTENIbCTBA M AKTUBHO YYacTBOBATh B
gesrenpHocT  OpraHuszauuu, - oTMeTws 1nocon HacpupanHoB, Bpyuas
JIOKyMEHT. B cBo10 ouepenp B cekperapuate cooOmuau, 9yto co 2 maprta 2013
roaa PT craner nmonmHonpaBHbIM uieHOM BTO87,

BTO - mexxnyHaponnasi opraHuzanusi, cosnanHas 1 saBaps 1995 rona ¢
LeJIbIO JTOepaan3aluy MEKIyHAPOAHON TOPrOBIU U PETYIMPOBAHUS TOPTrOBO-
MOJUTUYECKUX OTHOIIEHUH rocynapcTB-wieHoB.BTO  sBisieTcss npeeMHUIIeH
I'enepanbHoro cornamenus no tapudam u toprosie (IATT), 3akaroueHHOTO B
1947 rony m Ha mpotspkeHun Toytu S0 yeT (aKTUYECKH BBITOJIHSBIIETO
(GYHKIIMN MEXIYHAPOAHON OpraHu3aiuu®®. ¥V Hee CyIIeCTBYIOT MEXaHU3MBI U
npaktuka corpyaandectsa ¢ OOH. 3amaun BTO coctosiT B OKa3aHUH MOMOIIN
B YIOPSIOYEHUU MPOIlecca TOProBIM B PaMKaX CHUCTEMBI, OCHOBAHHOW Ha
OIPE/IETICHHBIX MPAaBWIAX; OOBEKTUBHOM YPErYJIMPOBAHUU TOPrOBBIX CIOPOB
MEXy IpaBUTEIbCTBAMU; OpPraHM3allMd TOPrOBBIX IEPEeroBopoB. B ocHoBe
aToM AesaTenbHOCTH JexaT 60 cornamenuit BTO - ocHOBHbIE TpaBOBbIE HOPMBbI
MOJUTUKU MEXKAYHAPOJAHON KOMMEPLUUU U TOProBiIU. [IpUHIUIIBI, HA KOTOPBIX
OCHOBAHBI 3TU COTJIAIIEHUS], BKIIOYAIOT OTCYTCTBUE IUCKPUMUHALMU (pEeXKUM
Hauboliee OJAronpuUATCTBYEMOM HAlUUM M TOJOXEHHE O HAUOHAIBHOM
pexume), 6ojee CBOOOHBIC YCIIOBUS TOPIOBJIM, MOOIIPEHNE KOHKYPEHIIUU U
JIOTIOJTHUTEJIbHBIE TTOJI0KEHUS IJISI HAUMEHee pa3BUTHIX cTpaH. OnHON U3 1eseit
BTO sBnsercs 6oprba ¢ mpoTtekiimoHn3aMoM. Co BpeMEHU CBOEro CO3AaHMS

8 Tamkukucran Berymwi B BTO. URL: http://vz.ru/mews/2012/12/10/611166.html(nara
obpamenus: 08.02.2013r.).

% Tackans JTamm. Pecnyonuka Tampxukuctan BeTynuwia Bo Beemuphyro Toproeyro
Opranmzanmro. URL:http://khovar.tj/rus/foreign-policy/353 1 6-respublika-tadzhikistan-
vstupila-vo-vsemirnuyu-torgovuyu-organizaciyu.html(mara oopamienus: 08.02.2013r.).

""U. Bapkos. Ta/KHKHCTaH CTAaHET MONHOMpPAaBHBIM wieHoM BTO 2 mapra 2013 roma. URL:
http://www.news-asia.ru/view/tj/4232 (nata o6p%1§emm: 11.02.2013r.).

% Bcemuprast Toprosast oprammsaumms. URL: ~http:/ru.wikipedia.org/wiki(ata oGparieHus:
08.02.2013r.).
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nesirenpHocTh BTO cinyxkuna QGopyMoM i YCHEUIHBIX IMEPEroBOPOB 00
OTKPBITUM PBIHKOB B 00JACTH TEJIEKOMMYHHUKAIUNA, WH(OOPMAIIMOHHO-
TEXHOJIOTUUYECKOTO O00OpyIOBaHMs U (PUHAHCOBBIX yciayr. OHa yyacTBOBasia B
yperyaupoBanun 6osee 200 TOProBeIX CIIOPOB M MPOJIOKAET HAOIIOMATh 3a
BBITIOJTHEHUEM COTJIAIIIEHWH, TOCTUTHYTBIX BO BpeMsi YPYrBaliCKOro payHaa
BCEMUPHBIX TOPTOBBIX MeperoBopoB 1986-1994 rr. B 2001 roay B doxe (KaTap)
BTO Hauana HOBBIM payHI MHOIOCTOPOHHUX TOPIOBBIX IIEPErOBOPOB,
u3BecTHbIX Kak IloBecTka gHS B obOmactu pas3BuTus, npuHsTtas B J[oxe.
PykoBoasumit opran BTO - KoHdepeH1ins MUHUCTPOB - CO3BIBAETCS pa3 B ABa
rojia; MOBCETHEBHOM paboTOI 3aHUMaeTcs [ eHepaibHbIN coBeTS?.
MexayHapoaHoe MpaBO B TEUEHUHM MHOTUX JECATWIETUM OCTaercs
[JIABHBIM M TPAKTUYECKU  €IUHCTBEHHBIM 3(PQPEKTUBHBIM  CPEACTBOM
PEeryJIupOBaHUS MEXIYHAPOAHBIX TOPrOBO-3KOHOMUYECKUX OTHOUIEHUH. B
o0o3puMoM OyayiieM ero majbHeWInee pa3BUTHE OyaeT CBSI3aHO C
nesarenbHOCTbl0  BTO - yHHMBepcallbHOW  MEXKIYHApPOJAHOM  CTPYKTYpBI,
MMPU3BAHHOW COJIEMCTBOBATH CO3JAHUIO CHCTEMBI MEXIYHApPOIHOM TOPTOBIIH,
COOTBETCTBYIOIIEH  YCIIOBHSIM  IJ100QU3alldd  COBPEMEHHOTO  MHPOBOTO
xo3siictBa®. Hetne BTO 3aHMMaeT 1ieHTpaJibHOE MECTO HE TOJIbKO B MUPOBOIA
SKOHOMHKE, HO U B MEKIYHApOAHBIX OTHOIIEHUsX BooOme. Bce
pacumpsitoniascs riaodann3anys MUPOBOi SKOHOMUKH BTsruBaeT B BTO Bce
HOBbIE 00JIACTH HKOHOMHYECKOI'O0 COTPYAHUYECTBA rocyAaapcTs, npasuina BTO
pacIpoCTpaHSIOTCS HA MHOTHE pervoHbl 3eMHOro mapa’!l. CerogHs, UMEHHO
BTO sBnsieTcsi OCHOBHON MEXIyHAPOAHON OpraHu3anuei, KoTopas B TOM uiun
UHOMU crerneHu peryiaupyer 90-95% MUPOBOro BHEIIHETOProBOTO 00OpOTa U B
cocTaB KOoTopo# yxe Bouun 159 rocynapcers. Eme okono 30 rocymapcTB BeayT
MeperoBopsl 0 npucoeauHeHn. CTaHOBUTCS Bce 00JIee UCIOIb3YEMbIM TEPMUH
«paBo BTO». Ilog HuMm noHmmaror cucremy HopM u npuHiuinoB BTO,
yCTaHABJIMBAIOIIMX TpaBmwia oOMeHa ToBapamu u yciayramu. [locpeacTtBom
npaBa BTO, uepe3 cucremy NpPUHLUMIIOB, HOPM, COIJIAIIEHWA - YacTh
BHYTPUTOCYJAPCTBEHHBIX TOJJHOMOYMM CTABUTCS MO MPSIMOE MEXAYHAPOIHO-
npaBoBoe perynmupoBanue’? Ilpuem B BTO, omHako, compsikeH ¢
Ompe/eIeHHBIMU (POPMaTbHBIMU TPeOOBAHUSIMU, ITPEXK/IE BCETO, B 0OecreueHnn
JIOCTATOYHOM OTKPBITOCTM BHYTPEHHEr'O0 pbIHKA BCTYIAIOLIEH CTpaHbl s
KOHKYPEHIIMM HWHOCTPAHHBIX IIOCTAaBIIMKOB ToBapoB. WMHaue roBOpS,
HEIUCKPUMMHALIMOHHBIM ~ JOCTyn K  pblHKaM  crpaH-wieHoB  BTO
MPEAOCTaBIISIETCS KaK Obl «B OOMEH» Ha JOCTYIT TOBAPOB 3TUX CTPAH HA PHIHOK
Berynatomiero B BTO rocynapcrBa®®. PaccMoTpeHue MaHHBIX BBIBOJOB

% Bcemupnas Topropas oprammsamms. URL: http://www.un.org/ru/wto/( nara oGpareHus:
08.02.2013r.).

* IlenoB A.B. MexIyHapoIHO-PABOBbIE ACTEKTHI JAEATEIBHOCTH BCEMHUPHOH TOProBOii
OpraHH3aluK (BTO). ducc. xanx topua. Hayk. MockBa, 1999. C.3.

" Mansnosa A.H. CTaHoBIeHHe U pa3BuTHE IpaBa BceMupHOii ToproBoii opranmsamuu. Jlucc.
KaH[ ropua. Hayk. Mocksa, 2008. C.3.

2 Crapukos ILB. Ponp mpaa BceMupHON TOProBOi OpraHm3amuu B (DOPMUPOBAHHH
rI00aTBHOTO SKOHOMHYECKOTO Topsiika. Jluce. kaux opun. Hayk. M., 2006. C.4.

93 I'puropsia C.A. MexayHapoIHO-TIPaBOBAsI TPICTEMA BCEMUPHOI TOPTOBOM OPraHU3AINH U
untepecsl Poccun. ucce. n-pa. ropua. Hayk. M., 2000. C.5.
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SIBJISIETCSl IOKA3aTEIbCTBOM TOTO YTO, U3yueHUe MpaBoBbIX BorpocoB BTO u
€ro poJI B Pa3BUTUU TOPTOBBIX OTHOIIEHUM HA MEXKIyHAPOIHOM YpPOBHE
BO3pACTaeT.

ITo muenuto C. Cadapona st Tamxukucrana yieHCTBO B BTO - daktop
MOJIOXKUTENbHBIN. [Ipexae Bcero, MosiBIsSETCS BO3MOXHOCTh BBIUTH Ha OoJiee
BBICOKMI MEXAYHAPOJHBIM YPOBEHb U HWHTEIPUPOBATBCA B MHUPOBYIO
SKOHOMHKY, & TaKXe BECTHM TOPIOBIIIO C Pa3BUTBIMU rocynapcrsamu. Hamm
cocenn - Poccusa, Kupruzus u Kurail yxke SBISAIOTCI UIEHAMU 3TOU
opranuzauuu, u i Tamkukucrana ObiTb B BTO - crparternueckas
HeoOxoauMocTh. I1penmyniectBo wieHcTBa B BTO HOCUT MHCTUTYLIMOHAIBHBIN
XapaxkTep: aBTOMATHUYECKM HA KAuyeCTBEHHO [PYroM YpPOBHE IIPUXOIUTCA
COBEPIICHCTBOBATh CBOU 3aKOHBI B COOTBETCTBUU C MEXIYHAPOIHBIMU
HOpMamu, 4YTO, B CBOIO Oue€pedb, CIHOCOOCTBYET pa3BUTUIO Ou3zHeca. MBI
paccyuThiBaeM, 4YTO B CTpaHy IMPUAYT CEpPbe3HbIE HWHBECTOPHI, U 3TO
TOJIOKUTEIIBHO CKaXETCS Ha COCTOSHUU JKOHOMHUKH CTpaHbl. OCOOEHHO B
CEJIbCKOM XO3SIUCTBE™.

ITo muenuto E. Boiiko HeCOMHEHHBIN Murtoc OT BcTyrienus B BTO mns
Tamxuknucrana Bce x€ ecTb. B mepByro oyepelab peub UAET O MOJJIEPKKE U
pa3BuTumn cenbckoro xossiictBa. CormacHo Hopmam BTO, pa3zBuBaromascs
cTpaHa, a TaIKUKHUCTAaH ONpPENEJIEHHO TaKOBOM  SIBIIAETCA, MOXKET
pacCUMThIBATh HA COXpPAHEHHE TOCYJAPCTBEHHOM MOMJIEPKKH CEIbCKOTO
xo3diictBa B pasMepe He Oosiee 10% OT BhIMyckaeMOW 3TOW OTpPaCibiO
npoaykuuu. B Tamxukucrane ceiiuac 3TOT ypOBEHb HE MpeBbIIAET 5%. ITO
o3HayaeT, uto HopMbl BTO OynyT BIMSATH HA TOCYAapPCTBEHHYIO IOJUTUKY B
9TOM BOIIPOCE M CTUMYJIMPOBATH BJIACTh K PA3BUTHUIO CEIILCKOT'O XO35UCTBA.
DTO TPOU3BOJACTBO U TepepaboTka (PYKTOB, Mpexkje Bcero abpUKOCOB U
BUHOrpaaa. menHo mo 3tor nmo3uuuu wieHcTBo B BTO mnsa Tamxukucrana
OynmeT mpuBIeKaTeNbHBIM. YUTO K€ KacaeTcss OXXUJAeMOTO HaIlIbIBa
WHOCTPAHHBIX MHBECTOPOB, TO 34€Ch, MO €€ MHEHHI0, MHOTOE 3aBHCHUT OT
BO3MOXHOCTH Ta/UKMKUCTAaHA NOANEpPKUBATh CBOMX IpousBoguteneil. PT
COTJIACWJIOCh TPUMEHSITh MAaKCUMalIbHBbIH CpeIHM HUMIIOPTHBIM Tapud B
pasmepe 8% 0e3 JOMOIHUTENBHBIX MOULIUH U coopoB. CeroaHs Takoi Tapud
Ha CeJIbCKOXO3MCTBEHHYIO NMPOJIYKLMIO cocTaBiseT B cpeaHeM 10,4%, a Ha
HECEJIbCKOXO3SIUCTBEHHYI0 MPOAYKUUIO - 7,6%. MOXHO € YBEPEHHOCTHIO
cKazaTb, 4YTO UMHOOPT B TaIKUKUCTAaH yBEIUYUTCSI, B TOM YHUCIE U
CEJIbCKOXO3SMCTBEHHON MPOAYKIIMU. DTO CEpPbe3HO OyAeT oTpaxaTbCcs Ha
MECTHOM MPOU3BOJICTBEY.

Kax ormeuaer IlIpesumenta PT yBaxkaembiit OMomanu PaxmoH 3TO
3HAMEHATEIIbHOE COOBITHE, TO €CTh BCTyIuieHHMe Tamkukucrtana B BTO,
kotopas Hapsay ¢ OOH, OBCE u OUK BXOauT B YHCIIO BIUSTEIILHEUIIINX
MEXIYHAPOJHBIX OpPTraHU3aIui, SIBIISIETCS, MPEXKIe BCETO, CBUIETEIHCTBOM
YBaXXEHUS Hallero cyBepeHuTeTa. TakuM oOpas3om, Tamkukucran craiu
MIOJTHOIIPABHBIM YJIEHOM BCEX ABTOPUTETHBIX MHUPOBBIX OpPraHu3aluid. ITOT
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B)KHBIH 11ar OyJeT cnocoOCTBOBATH JaJIbHENIIIEMY MOBBIIIEHUIO aBTOPUTETA U
MMHKAa TAHKUKCKOTO HAapoJa W HE3aBHCHUMOTO TOCYIapCTBa TAJKUKOB W,
HECOMHEHHO, CO3/1acT OmaronmpustHyto atMmochepy mist 3PGeKTUBHOM
JIeITEIIbHOCTH BCEX OTpacieil Halleil HallMOHAJIbHONW 3KOHOMUKH W 0oJee
TECHOU €€ MHTErpalyy C IEPEeIOBBIMI MUPOBBIMU SIKOHOMUKaMM*. BCTyrieHue
Tamxuxkucrana Bo BTO sBisieTcss oAHUM U3 BaXXHBIX JOCTH)KEHUU CTpPaHbI B
ucrekmeM roay (2012r.). UmencrBo B BTO oOmeryut moctynm CyOBEKTOB
OTEYECTBEHHOTO IMPEANPUHUMATENBCTBA K PETMOHAIBHBIM U MHPOBBIM
TOBapHbIM pBbIHKAM U  yCIyramy, OyAeT CHnocoOCTBOBAaTbh  Pa3BUTHIO
HAIIMOHAJIbHOM 3KOHOMMKHU MOCPEACTBOM MPUBJIEUECHUS] BHEITHUX MUHBECTUIUN
U BHEJIPEHUS COBPEMEHHBIX TEXHOJIOTUW [JI HaJlaXUBAaHUS IPOU3BOJICTBA
Ka4eCTBEHHON U KOHKYpPEHTOCIIOCOOHOM nmpoaykuuu. CiaenyeT OTMETUTh, UTO B
Halllel CTpaHe HMEETCS MHOXECTBO BO3MOXHOCTEH [JIs elle OOJIBIIero
YCKOPEHUsI TEMIIOB pPAa3BUTUS HAIMOHAIBHONW 3KOHOMHKH, B TOM YHCIE
MoKaszaTejlel peajbHOr0 CEKTOpa 3KOHOMHKHU ITOCPEICTBOM  yBEIIUMUEHUS
00BEMOB TTPOU3BOJICTBA MPOTYKITHI»Y7.

OmnbIT MPOULTBIX JIET B Ipoliecce mpucoenunenust Tamkukucrana k BTO
MOATBEPXKAAET, UTO I obecrneueHus coOmoaeHuss mnpasuwi BTO wu
BBINIOJIHEHUs ~ TpeOOBaHUN  MapTHEPOB IO  MEperoBopaM  TpedyroTcs
3HAUUTEIbHbIE YCWIMS W MHTEHCUBHas pabora. OJHMM U3 HarJIsIHBIX
MPUMEPOB SIBJISIIOTCS MPOOJIEMBI, CBSI3AHHBIE C TEXHUYECKUMU OapbepaMu B
toprosiie. Kak 1 BO Bcex HOBBIX HE3aBUCUMBIX I'OCYJapCTBax, 3TH MPOOIEMBI
CBA3aHbl C IPUMEHEHHUEM OOS3aTENbHbIX CTAaHAAPTOB, YHACIEAOBAHHBIX OT
CTapoil CcoBeTCKOW cucTteMbl. TaPKUKUCTAHY HEOOXOAUMO pagUuKaIbHO U
MMOJIHOCTBIO PehOPMHUPOBATH CBOKO CUCTEMY, JIJISI UETO MOTpedyeTcst 0OecieunTh
YETKOE pasrpaHuueHue J0OpOBOJIBHBIX CTAHAAPTOB U 00s3aTEIbHBIX
TEXHUYECKUX PErjJaMeHTOB. LleHTpasbHOMY BeOOMCTBY B 3TOH oOOjactu -
ATEHTCTBY IO CTaHAAPTU3AIMH, METPOJIOTHH, CepPTHU(PUKALMU U TOPrOBOU
nHcriekumn  npu  [IpaButensctBe PT  «Tamkukcrangapt»  MPeACTOUT
PECTPYKTypH3allusi M pa3[eleHue Ha HEeCKOJIbKO areHTcTB. Heobxoaumo
CO37aTh HE3aBUCHUMBIN LIEHTP aKKPEIUTALIUU, a TAKXKe Pa3TPAHUYUTh (PYHKIIMU
YTBEP)KACHUSI TEXHUYECKUX PErjIaMeHTOB U TMPOBEACHUS CepTHU(PUKAIIH.
OuyeBUIHO, 4YTO 0JTO CJOXHBIE pedopMbl B YYBCTBUTEIBHOH o0OnacTu,
TpeOyronme paJuKalbHbIX U3BMEHEHHI B paboTe cucteMbl. B kauecTBe BTOpOro
npuMepa MOXHO pacCMOTpeTh pedopMy TaMOXKEHHOH cucrteMbl. B xome
npotiecca npucoeanHeHus: TaIKUKUCTaHYy HEOOXOAMMO TapMOHM30BaTh CBOE
TaMOXEHHOE 3aKOoHOAaTelnbcTBO C TpeboBanusmu Cornamenus BTO mno
TaMOXEHHOH O1leHKe.”8

% Imomamu Paxmon. TeleBU3HOHHOE no3apasiieHue B uecTh HacTymieHus: Hosoro 2013 roga no
rpuropuanckomy kameHmapto ot 31.12.2012. URL: http://prezident.ti/ru/node/3929(nara
obpamenwns: 08.02.2013r.).

7" 3momanu PaxmoH. BricTynnenue Ha paciuvpeHHoM 3acenanuu [IpaButenbcTa

Tamxukucrana ot 15.01.2013. URL: http://prezident.tj/ru/node/3982(xara oOparieHus:
08.02.2012r.).

% ITpucoenunenue k BTO: prnHHg,gHo KpaiiHe BaXHBIN MpoIIeCC. URL:
http://trade.ecoaccord.org/bridges/ 0510/10.htm(nata obpamenns: 08.02.2013r.).
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Berymienue PT B BTO B 2012 roay, u npenonpeaenusio To, uto 2012 roa
SBISUIOCH st Ta[KUKUCTAaHa  TOJOM  CTAa0WMJIBHOTO  COIUAJIBHO-
9KOHOMHUYECKOTO Pa3BUTHsI, HOO HECMOTPs HA MPOI0JIKAIOIINIC (PUHAHCOBO-
OKOHOMHUYECKUN KPU3UC W JPyrHe BHEIIHWE HETaTUBHBIC (PAKTOPHI, OBLI
MPOJOJDKEH MPOLIECC MPeoOpa30BaHUN B IENISIX YIYUIIEHUS UHBECTHUITMOHHOTO
KJIUMAaTa, Pa3BUTUS YACTHOTO CEKTOpa, JIOCTYNa K TOBAPHBIM PbIHKAM U
COXpaHEHa MaKpOIKOHOMHUYECKas CTaOWIbHOCTh. BanoBoil BHyTpeHHUN
MPOAYKT, SIBISIOMINNCS OCHOBHBIM MaKPOIKOHOMUYECKUM ITOKA3aTeIeM, BBIPOC
Ha 7,5%, yBenumuwics no cpaBHeHuto ¢ 2011 romom Ha 6,1 MiIpa. COMOHU U B
nejaoM ero oowveM cocraBwin 36,2 muipa. comoHu. O6wsem BBII nHa mymry
HaceneHusi coctaBusl 4700 comonu, yto Ha 17,7% Oonblile MO CpaBHEHUIO C
2011 rogoM. YpoBeHb UHQUISIIMU HA MOTPEOUTENILCKOM PhIHKE cTpaHbl B 2012
roay coctaBui 6,4%. [1naH BbIMOMHEHUS TEKYIIHUX J0X0A0B ["'ocyqapcTBEHHOTO
orokera obecrieueH Ha ypoBHe 101,49% u B Oromker moctymwio 10 mups.
coMoHHU, 4uTOo Ha 140 MuIH. OOJbBIIE MO CPAaBHEHHIO C HAMEUEHHBIM IUIAHOM.
ITporecc ykperieHust U paciupeHust MOJIUTUUECKUX, TOPTOBO-9KOHOMUYECKHX,
KYJIbTYPHBIX CBSI3€l U OTHOIICHMI KacaTelabHO Oe3omacHOCTH TaKUKUCTaHa ¢
MHUPOBBIM COOOIIIECTBOM U OTIEIbHBIMHM 3apyO€KHBIMU CTpaHAMHU, a TaKXKe
COIIMATTbHO-9KOHOMHYECKOE pa3BUTHE BHYTPU CTPAHBl HAXOIUJIUCh IIOJ
MOCTOSIHHBIM KOHTpOJieM [ 1aBbl rocynapctBa Omomanu Paxmona®.

Ha nam B3risin, KpymHbIE OPEANpHUSTHS KIyT OT wieHcTBa B BTO
6omnpioit Beiroasl. [loBblIeHHE KOHKYpPEHLIIMH B cdepe YCIyr - OaHKOBCKUX,
CTPaxoBBIX M T. . - NMpPUHECeT cBou Omara nis motpedbuteneii. Benp onHwm
0KUIAIOT, YTO C MOBBIIIEHHNEM KOHKYPEHIIMU LEHbI HA 3TH YCIYIH HECKOJIBKO
cHm3siTcs. Ho Manblii u  cpegHelt Ou3HEC MOKET OWUT HHM  BBLACPKUT
KoHKypeHIuto. Camble OoJbiine pucku, mo MHeHuto C. KaTeipuHa, oxuaaror
JIETKYIO TPOMBIIIUIEHHOCTD, CEIIBCKOE XO3SIMCTBO, (PMHAHCOBYIO chepy U psia
npyrux. I[lpemycMoTpeHBI ompeneieHHble, U BO MHOTHX CJlydasix BechbMa
CEpPBbE3HBIC, MEPBI 3AlIUTHl €CTh TEPEXOJHBIA TMEPUOJ, TaK YTO MOXKHO
HazeaThes, uTo BeTymieHne B BTO He craHer «mokoBoW Tepamnuei»!%, U3
wienctBa Bo BTO Ha cTpaHy pacnpoCTpaHUTCS TPUHLHUI — PEKUMA
HauOoJIbIIero OIarompusTCTBOBaHUS. B pe3ynbraTe rocyaapcTBO CMOXKET
BOCIIOJIB30BAThCsl TOCTOSIHHO CHIDKAIONIMMUCS TapudaMu JIpPYTrUX CTPaH.
OredecTBeHHAsT MPOAYKLMS He OyIeT MOMaaaTh MOJ JUCKPUMHHAIMOHHBIC
Mepbl. CTpaHa CMOXeET 3alUIIaTh CBOU TOPrOBbIE MpaBa OT HEMPABOMEPHBIX
JIEHCTBUI IPYTUX CTPaH MO/ STUA0HN Mpoleaypsl paspenienus cnopos BTO0L,

Takum obpazom, pe3ynbTaT Berymuienuss B BTO PT nauner omrymaTbces B
JIOJITOCPOYHOM TIepCIIeKTUBE. ODTO OOOCHOBAHHO TEM, UYTO, BO-TIEPBBIX,
MPAaBUTEIBCTBO U MAPJIAMEHT JOJDKHBI OyayT (hOpMHUPOBATH 3aKOHOAATEITHCTBO
o cragmapram BTO, nmeiictBoBaTh Oollee mpeackazyeMo W mpospadHo. Bo-

0 1 2 rom - rol 4YeCTBOBAHMWS HaUMOHAJIbHOrO eaumHcTBa Tamxukucrada. URL:
http://prezident.ti/ru/node/3974(nara obpamenus:08.02.2013r.).
'K arsipunC. Poccus BCTYITHIIA B BTO:4ero KAATh nainplre? URL:

http://wto.wtcmoscow.ru/calendar/novosti/ 100(zaga oopamenns:08.02.2013r.).
101 AgnoxymmH E. ©. MexayHapoaHbIe 5KOHOMIHYEeCKHe OTHOMIeHUs: Yuel. mocobue.- 4-e u3m.,
nepepad. u gomn.- M.: UBI] "Mapketunr", 1999. C.98.
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BTOpPbIX, wWieHCTBO B BTO cCylIecTBEHHO YBEIMYUT UHBECTHUI[MOHHYIO
npusiekateabHOCTh PT. B-Tperbux, namMeHuTcs no3uuus TakMKHCTaHA Ha
riaobampHbIX  pblHKaX. Bcerymenme PT B BTO cymuT oTedecTBEHHBIM
NPEANPUHUMATENISIM HE TOJIBKO  OIPEIEIEHHbIE PUCKA, HO U JaeT
JIOTIOJTHUTEJIbHBIE EPCIIEKTUBBI PA3BUTHUSL.
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Canrunos /1.
III. KypoonoB
Y- C.
AHHOTaATCHA
Oup 6a macbhanau Hakmm CYC nap pyuau coxuokopia nap
Yymxypun Tounkucron
Hap w™akonan Maskyp Myaiud aKuaaxod OJIMMOH Ba aCOCXOHU
KOHYHIry3opupo ouja 6a macbanaum Hakmu CYC gap pywau coxuOkopi map
Yymxypuun TOYMKHCTOH TaxJWi HaMmyda, MEUIHUXOAXOM WMl Ba amaaupo
0apou MyKaMMaJIrapJAOHUM KOHYHry3opuun Yymxypun TOYMKHCTOH nap HH
yabxa nemnkam Kapaaacrt.

Canrunos /. I11.
Kypoonos /I:x. C.
AHHOTALMA
K Bonpocy o posiu BTO B pa3BuTun npeinpuHuMaTei>CTBa B
Pecny6smke TagxukucTan
B nanHOI cTaThbe aBTOPOM AHAIM3UPOBAHO HAyYHbIE MHEHUS U
3aKOHOJaTenbHble OCHOBBI ponu BTO B pasButue mpenrnpuHUMATEIbCTBA B
Pecnyonmke Tamxkukucran. [lpemmaraercs HayyHble ¢ IpaKTHYECKHE
MPENIOKEHUs JJIsI  COBEpPIICHCTBOBAHUS  3aKOHOJATENbCTBA  PecmyOnuku
TamxukrcTad B TaHHOH cdepe.
Sanginov D. Sh.
Kurbanov J.S.
The summary
The role of the WTO in the development of business of the Republic of
Tajikistan
In this article, the author analyze scientific opinion and the legislative
framework WTO’s role in the development of business of the Republic of
Tajikistan. Proposed research and practical suggestions for improving the
legislation of the Republic of Tajikistan in the field.

Yaoo6opos P.Y.
A3mzoB .M. *

PYIIAN KOHYHI'Y30PUU DKOJIOTUN YYMXYPUU
TOYUKNUCTOH JAP 3AMOHU NUCTUKJIOJIUAT

KammnBoxkaxo: KOHYHT'y30pUU IKPIIOTH, WCTUKJIOJIUSIT, JaBpaxoun
MHKUIIO(MEONN KOHYHTY30pH, XU(B3U MYXUTH 3HUCT, Tabuatuctudomadbapi,
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($habOIUATH KOHYHTY30PUHU IKOJIOTH.

KiroueBble ci10Ba: 3KOJIOTMYECKOE 3aKOHOAATENBCTBO, HE3aBUCHUMOCTb,
MEePUOAbl  PA3BUTUSI 3aKOHOJATENIbCTBA, OXpaHa OKPYXKAIOWIUA  Cpeau,
IIPUPOIOTIOIB30BaHUE, JEITENBHOCTD IKOJIOTUUECKOE 3aKOHOJATEIbCTBO.

Keywords:  environmental legislation, independence, cycles of legislation
development, environmental protection, nature use, activities of environmental
legislation.

3amMonn coxuouctukyiomun Yymxypum Toumkucrton'?? 0Ga mapoutu
JyLIIBOPY UKTUCOAMN Ba MYTUMOMM MamilakaT, OYXpOHU IIaUI1 SKOJIOTH Jy4op
oMaa Ba 00 HazapmomTu Oaprapad HamymaHu WH XO0JaTXo, Ty3apuil Oa
UKTUCOIU OO030pH, NUTapryHINIABHUM MyHOCHOAT 0a ap3uIlXOU HaBU 4YOMea,
MYbTAAWITAPAOHUN MyTaKoOWIan 4YaMbBUAT Ba TabuaT 3apypaTd Xudsu
MYXUTH 3UCT 0a MuUEH omaja. 3epo Tap3XOH MENIMHAW TaH3UMH (abOIUATH
UJIOPAKYHUIO UKTHCOJR Jap coxan Tabuatuctudomabapin Ba myxoduzatu
MYXUTH 3UCT AUTap camapaHoOK Oyna HameTaBOHHCT. buHoOap uH 3apypartu a3
HaB KOp KapJaHM MEXaHW3MHU HaBU TAbMUHM XYKYKuu Tabuatuctudonadbapin
Ba Mmyxodumsatu Tabmat 6a Byuym oman. OH KOHYHXOHM 3KOJIOTHE, KM Aap
3amonn LlIypasin xabyn rapauma OyaaHa, O0apow MHKUIIOGU MYHOCHOATXOHU
HaBu 0Oa BydyJ OMaJa MYyCOMJAT Kapaa HaMETABOHHUCTAH] Ba MOHEAarnxou
3uéapo Oa By4yd MeoBapaaHia. BasbpusiTu MKTHCOA#N, MYTUMOW Ba CUECUU
Oamu€HOMaman aBBamu coixow 90-ymm mMamiakaT 0a  WMHKUIIOMU
MYHOCHOATXOM HABU YaMBHUATA Ba TAH3UMU TAbMUHKYHAHIau cCaMapaHOKOHAU
XyKykuu Tabuatuctudonabapit, MyxopuszaTH MyXUTH 3UCT Ba OexaTapuu
9KOJIOT/ UMKOHUST HAMEIOIaH/I.

A3 sk Tapad ad3ouim axoiad, NacTIIaBUU CaTXU UKTUCOAUET, MabpudaTu
MacTH 2KOJIOTH, 00 3UéM IIyTaHU TahCUPU MAKOHU UHCOH 0a MyXUTH aTpod Ba
06a TabuaTu 3uHAA OaBy4dya OoMaja, JAap HAaTU4a XaTapu HECTIIABUM SIK KATOP
3axupaxou Tabuél Ba OYXpOHM 3KOJIOTH maigo mya. ba uH MypakkaOliaBuu
Ba3bU CUECH, MKTHUCOIH, NUTUMOM, KaHAAIIaBUM poOuTaxon OGaliHMOABIATH Ba
mapTHOMaBH, OeKypOIaBum Iyjl, HaOyJaH Ba HOPACOUU BOCUTAX0, HOKOMUJTI
Ba MyxoiudaTth AOXWIMKM KOHYHXOM KaOylkKappallyaa Ba Faipaxo cabad
Menrya. A3 UMH JUX03, Aap Ha3Qu JaBlaTH HAaBUH Ba YABOHM TOYHMKOH J1ap
KaTopu mpobiemMaxou XaiTanadbu cuécit Ba MUYTHUMOUIO MKTHUCOMANR 3apypaTu
Kabyn HaMyJaHM KOHyHXoe 0a MuEH omaja, K O0apou HUTOX JJOLITAHU
capBaTXou Tabu#l Ba MyxouszaTu MyXUTH Tabuuu atpod 3apyp Oya. 3epo Oa
JACT OBapJaHU UCTUKJIOIUST Ba BOPUAIIABUU TOUYUKUCTOH 0a (ha30u UKTUCOI
Ba CHECHU 030]1 Ba SIKE a3 JIaBIaTX0e, K1 Jopou bourapuxou (GapoBOHU TaOUU
3uén O0a xucod padra O0e MaBUYIUITH KOHYHTY30pPUU MyKamajd 3KOJIOTH
Ba3u(axou ap Meur uCToAapo UYPO HAMy1aH HOMYMKHUH OY/I.

bosin xaiin HaMyd, KU a3 TMX03W Ha3apusiBi 1ap agaOueéTXoun XyKyKi 3epu
Ma(pXyMH KOHYHTY30PHH 3KOJIOTH - UH MauyMyH IIAKIXOU MEBEPUU XYKYKHH
Jap XydyaTXOu MyKappapKyHaHJa, s’bHE CAHAIXOM MEBEPUM XYKYKHE, KU
koumam padroppo map Oap Merupaa Ba MyHOCHOATXOM MyTakoOwiIau
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YaMBbUITy TabuaTpo 0a TaH3uM Meaapopasa dhaxmuaa MeraBa 3,

MagB3yu TaH3UMHUM OH MyHOCHOAaTXOoW 3Kojorim mebomaa. ap acocu
KpUTEepUSIH TaH3UMHAMOMHM OOBEKTH XYKYKA MayMyu UH KOHYHXOpo 0a 1y
TYpyX 4YylO HaMyJaH MYMKHU acT: KOHYHTY30pHUM MYXUTH Tabuu aTpod Ba
KOHYHTY30pUHU 3axupaxou Tabui. ba HHU30MH KOHYHry30puu Myxoduszatu
myxutu Tabunu atpod Konynu YT «dap 6opau xud3u myxutu 3uct», Konynu
YT «dap Oopam sKcnepTU3au [aBJIaTUM SKOJOTHA» Ba CaHAIXOW IUTapU
KOMIUIEKCUU KOHYHI'Y30pUHU SKOJIOTH JOXUJT MEIIaBaH/I.

ba Hu3zomMu KoHyHry3opuu 3axupaxou tabuit Konexcu 3amun, Kogexcu

00, Komexkcu wyanran, Konmynm YT «lap Oopam wucrudomabapi Ba
myxopuzatu onamu xaiiBoHoT», Konynum YT «lap Oopam xud3u xaBou
atmocdepar, Konynu YT «/lap Gopau capBaTxou 3epu3aMHH» Ba Fanlpaxo
JIOXHJT MEIIABaHI.

Tamakkyn Ba wuHKHIIOPH KOHYHry3opum dkojorun YT map mapoutu
TabPUXUM MAXCYCH KMIIBAp JAaBpa 0a maBpa Ba 00 cypbaT Taks O6a Taypubdaun
KOHYHIYOAKYHI Ba Oaprapad HamMymaHM HYKCOHXOM MaBuyaa pymT €pr. bo
Ha3apIolTH Yapa€HU PYHAM MYHOCHOATXOM YaMBHUSITHA  WHKUIIOMU
KoHyHry3opuu skosiorurt YT - po map 3aMOHM HCTHKJIOIUSAT METaBOH Oa ce
JaBpa 4yyJ10 HaMy/I:

-naBpau aBBaj a3 couxou 1991 to 1994;
-naBpau ayroM a3 coixou 1995 to 2000;

-naBpau cerom conxou 2000 To 6a umMpys.

HaBpan  aBBaau  MHKUIIOGU  KOHYHIY30pUMU  JKOJIOTH  JaBpPOHU
COXUOUMCTUKJIONUSAT a3 3aMOHHU IBJIOH HAMYJIAHU UCTUKJIONUAT- 9 ceHTa0pu cou
1991 oro3 édra, To xabymm aBBanuH Koucrutyrcusim (Capkonynu) YT Oa
aHyoM wMepacan. WMH nmaBpapo MeETAaBOH JaBpad OFO3 Ba a3 HAB COXTaHHU
KOHYHTy30puu skojorun YT Homua. 3epo map MH JaBpa SK KaTOp KOHYHXO0E
KaOyJ Kapja mygaaH, KM MaKcaJu OHXO TaH3UMH MyHOCHOATXOU HaBU COXau
tabuatuctudonadbapit Ba Mmyxopuszatu Tabuat map 3aMOHU COXUOUCTUKIIOIHST
oynann. Uynonun, Konynu YT «lap Oopam mMaHBM XyAcapoHa 4yamMbOBapi
kapaaH Ba € gypyxtanu mMymué Ba maBoau mMymuénop» (1990); Konynu YT
«dap Oopaum wucnoxotu 3amub» (05.03. c.1992); Konmekcu wyanramum YT
(24.06.¢.1993); Konekcu 3amuam YT (1993); Konyun YT «dap Gopau xudsu
tabuat» (27.12.¢.1993); Konynu YT «/lap Oopam capBaTxow 3epuU3aMHUHII»
(20.07. c. 1994); ba Bocutan KOHYHXOU KaOyiarapauaan Ma3Kyp CUECATH SITOHAU
9KOJIOTH, KM XaM4yH KUCMU TapKUOUM cu€caTH JTOXWIR Ba OepyHUU AaBiaT Oa
Xuco6 MepadT Aap MAPOUTH HUKTHCOAM Oo30pi Oa amanm OGapoBapaa MEIIyI.
ap GaitHn KOHyHXOMKaOyarapauman aBpaun aBBaJIN WHKHAIIOhU
KOHYHTYy30puM 3kojiori you acocupo Konyaun YT «lap 6opau xud3u Tadbuart»

3 Bpuiayk M.M. O Ir71aBHOM aKTe 3KONOrH4ecfdro 3akoHOaaTe bcTBa // [0Cy1apcTBO M IPaBo.

2001 Nell. C. 12.
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UIIFoJl MeHamy, ku 60 kapopu [ypou Omuu YT 27.12. ¢.1993 kabyn rapanma
Oyn. Makcaam acocmu KaOynmM KOHYHH MasKyp mOopaT a3 OH Oyja, KU OH
KaMOyIMIO0 HOpacouxoe, K1 Jap 0a HU30MIapoOpruu MyHOCHOATXOH IKOJIOTH YOI
JomraHa Oaprapad kapaa ImaBaHI Ba Myxodu3aTu aypycTH Xxuds3u tabuat Oa
pox MoHaa maBag. KoHyHM Ma3Kyp XaM4yH CaHaJI1 KOHYHTY30PHUH KOMIUIEKCUU
acocun OaraH3UMAApopaHmam MyHocubaTxow Tabuatuctudonabapin Ba
Myxoduzatu Tabuat 6a xucod mepadt. Ske a3 XyCycHsITXOM aCOCUM MH KOHYH
a3 oH ubopar Oya, k1 00 IMAKIN KOMIUIEKCUU XY[ SbHE Jap OaHU30MIapOpUH
WH MyHOCHOaTX0 dapk Mekapa. Jap 6aHU3oMaapopur UH MyHOCHOATXO KOHYH
Xa/uM ce Basudapo MemM Xya ry3omra Oyd; aBBaJl WH, KM HUTOX JOIITAHU
MYXUTH TaOUUU aTpod, TyBBYM OroX KapaaH Ba Oaprapad HamMydaHH TabCUPHU
3apapoBap (GaboIMATH MHCOHI Oa MyXUTH TaOuu aTpod Ba callOMaTUU WHCOH
Ba CEIOM MH COJIMMTapJOH# Ba OexTap KapaaHu cudaTu MyXUTH Tabuuu atpod.
Taypuba HUIIOH 70/, KU KOHYHU MyXodu3aTu Tabuat a3 yxaaun Bazudaxou aap
Ha3mM Xya Ty3omTa 0axyOn Oapomand, 3epo SAroHa caHagd KOMILICKCHH
tabnatmyxoduzatkynue 6a xucod mepadt, kKM 0a cucTeMau KOHYHTY30pHUU
9KOJIOTUM MamilakaT poxOapii MeHamMya Ba MyalssHKyHaHma Oya. SAbHe map
Machagaxom MyxopuzaTH MYXUTH TaOum aTpod MebEPXOU KOHYHXOU COXau
IUrapy XykKyK Ha0osa a3 TalmaboTXOM JSKOJOTMM UWH caHajd OepyH
MebapomaaH/I.

VMymaH Kaiin Hamyaad 6aMaBpu acT, ku To Kadyn rapaunanu Konyuu YT
«dap 6opan xud3u myxutu 3uct» a3z 02.09.c.2011 Konynu YT «dap Gopawm
xud3u tadbuat» a3z 27.12.c. 1993 matuyaxou muixox Oa gact oapa. Koaekcu
samuHu YT, xku comm 1993 kabyn myga Oy, MyHocmOaTXou ouj 0a 3aMHHPO,
nap 00 HazapaomTH 6axucoOrupuu aaBpand 003CO3UN COTCHAIUCTH, Oa HU30M
napoBapaa Oya. Jlap MebepXowm XYKYKMM OH 3UEIIIaBUM TabCUPPACOHUU
BOCUTAXOU UKTUCOAN 6a MyHOCHOATXOM YaMBHATHA XUC Kap/a MEIIy/I.

HaBpan myromMu WHKUIIO(GU KOHYHTY30pPHHU IKOJOTH 00 Kalyn rapauaaHu
Kouncruryrcusin myBodpuk Meosin. 3epo 0abau Kadyn rapaunanu KoHncruryrcus
PYLIAM MYHOCHMOATXOU HAaBU YaMbUATH Oa Bydyl oMajna Mapxuiau HaBpoO Jap
Taxusi TaKMWI Ba KaOynmu KOHyHXO0 06a Mu€H ryszowmT. bo kabyn rapauganHu
Koncruryrcuss kKougaxoum  cTpaTerud  JaBiaT Ba  CaMTXOM  aCOCUH
MYCTaXKaMKyHHH TapTHOOTH O3KOJIOTH MyKappap Kapaa mya. PaboiausiTd
skonorun YT map Koncruryrcus acocan 60 HazapHOMITH TAbMUHU WUIMUU
tabuatucrudonabapit, Myxopusatu MyxuTu Tabun aTpod Ba aMHUSTH IKOJIOTHA
udona mynaacr. Yynonuit, a3 moggau 13 Koncturyrcus 6apmeosin Gourapuxou
TaOWil MOJIMKMSTH MCTUCHOUM JaBjlaT MeOOoIlaHa Ba JaBiaT HCTUdOIAU
camMapaHOKU OHXOopo Oa MaHpuaTtu Xank kadomat menuxaa. ba uH mebépu
KOHCTUTYTCHOHM Taks HaMyaa Jap HWH JaBpa SK KAaTOp KOHYHXO KaOyn
rapaujan, rapyase, Ki K KUCMA OHXO 00 MHKHUIIO( EPTaH MyHOCHOATXOU
HaBU 4YaMBUATHA a3 OaliH padra OOmaHI XaMm, K KUCMHU OHXO TO 0a HUMpY3
MyHocuOaTxou Tabuatuctudomadbapupo Ba MyxodpuszaTh Tabuatupo 0Oa
nyppari 6a tausum memapopan. ba monannu Konynu YT «lap 6opaun xud3u
xaBou atmocdepar» (01.02.¢.1995); Konekcu 3amuan YT (13.12.¢.1996); Konexcu
¢dazou xaBou YT (13.11.¢.1998) Ba nurap caHaaxou KOHYHT'Y30pi.

HaBpau ceroMu HMHKUIIOGU KOHYHTY30pUM JKOJIOTUPO METAaBOH JaBpau
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MyHOCHOATXOM BaceblaxHramrTan Tabuatuctudonadbapn Ba MyxoduzaTu
TabuaT HOMUI. 3epo Jap UH JAaBpa 4yapa€éHu OocyphaTH KaOyiau KOHYHXOU HaB,
BOpUJ HAMYJAHU TaFHUPY WIOBaX0 0a KOHYHXOM aMaJIKyHAaH/IA TYBOXU PYIIIA
MyHocubaTxon HaBu 4yambuaTi Oya. ba monanmm Konynum YT «/lap Gopaum
ooyxasommHoch» (02.12.¢.2002); Konyun YT «dap 6opan TabMUHU aMHUSTH
canutaputo smuaeMuosiorun axonaim» (08.12.¢.2003); Konynun YT «ap Gopau
HCTEXCOJI Ba MYHOCHOATH OXTUETKOPOHA OO0 MEeCTHIXO Ba AarpoKUMHUE»
(22.04.¢.2003); Konyau YT «/lap 6opan yambOBapuH MOPABY METAIXOU CHEX
Ba panra» ( 28.02.c.2004); Konyuu YT «/lap 6opan myxodusaTt Ba uctudoaau
onamu HabotoT» (17.05.¢.2004); Konynu YT «Jlap 60opau Gexatapuu OHOIOTI»
(01.03.c.2005) Ba nurap caHaJXOuW KOHYHIY30p#H, KU Jap TabMHUHU XUG3HU
MYXUTH 3UCT HaAKIIM XaJIKyHaHAa aopaHa. Ui TaBpe, ku map OoJio Kaim
HamyjaeM, 62 HU30MH KOHYHTY30pUU MWUIA BOPHI TapAUJaHU KOHYHXOW HaB
Ooucu TakBUAT OaxmuaaHu Ga3ou XyKyKi 0a xucod padra, 6apon MHKUIIOPHU
MYBTAIWIN COXau XU(3U MYXUTH 3UCT Ba XaJUITM MachajJaxou YOMIOLITau coxa
3aMHUHau MyalsiHi XyKyKUpo dapoxam meopa. bapou mucosn nap uH 4o ssK4aHI
KOHYHXO€, KA Jap HU30MH KOHYHTY30PHH 3KOJIOT HaB BOPHUA TapauaaH]l
METAaBOH UyHUH ap3€0i Hamya. A3 yymiia 0a HU30MHU KOHYHTY30pHH MUJLIA
Bopun myaanu Konyuu YT «lap O0opaum skcnepruzau sxojorin», Konynun YT
«dap 6opan monutopunru sxkojorin» Ba Konyuu YT «lap 6opau urtmiootu
9KOJIOTI» TaKBUATH rypraxoun 0010 medoinaa. MabiyM act, Ku Kabyiu Xap sk
KOHYHM HaB TlemIpaBid Ba ©0a BydyJd omagaHud Tamabor ©Oa TaH3UMHU
MYHOCHOATXOM HAaBM YaMbBHITHPO HHUIIOH Meauxaa. YT xamuyH y3BU
KOMWIXYKYKM YoMead YaxXxOHH Jap XamMau 4yaHOaxou cuécaTu JaBiatii Oa
a3anusaTH 3KOJOTA MMKKATH 4yuan menuxald. bo makcaam xud3m XyKyKy
030[IUXOM HHCOH Jap coxau Xu(d3u MyXUTH 3UCT Ba HUYPO HAMYJAHU
yxnamgopuxon OaiHanvunanuun YT gap Ha3gu yoMeanm 4YaxoHH KOHYHXOH
Ma3Kyp KaOyJq Ba MaBpUAM amajl Kapop JAojaa myaaHa. bo xaMuH makcan
Konynu YT «/lap 60opau sxcrieptuzau 3xojori» a3z 16. 04. ¢.2012 gap Taxpupu
HaB KaOyn rapauja NIyAaacT, KU OH TapTUOU Ty3apOHUJAHU 3KCHEPTU3AU
9KOJIOTUPO MyaiisiH HaMyJa, Y0paxou Melrupun XyKykupo Bobdacra 0a Tabcupu
MaHpuu HaBONUATU XOUATUIOPpil Ba AUrap HaMyau (paboIusiT, KU MeTaBoHas O6a
00BEKTXOU 3KOJIOTH 3apap pacoHaHI Mykappap MmeHamosii. KoHyHu maskyp
caHaJIu KOHYHTY30pHMU XaMHOMpPO, KM XaHy3 comu 2003 kabOyn rapauaa Oy,
MBa3 HAMY1aacCT.

Nmtupokn daboaum yomea gap OEXJOLITH MYyXUTU 3UCT Ba 3aXHUPaAXOU
Tabuil 6e macrpacit 6a MOHMTOPUHTU 3KOJIOTMM MyKamMMmaj, 9bTUMOJHOK Ba
CapuBaKTH MycOUJAT Kapja, a3 YOHUOU AUTap MYPOU YXJ1aI0pUXOU JABIATPO
Jap Ha3zau yomeau 4yaxoHd TabMuH MeHamosin. Konynu YT «/lap Oopau
MOHUTOPHUHIH 3KOJIOTH» aCOCXOM YMYMUU XYKYKH, MUKTUCOAR Ba UYTUMOUU
TabMHUHM MOHHUTOPHHIU O3KOJIOTUPO Jap MYHOCHOATXOM XYyKyKHA MyaisH
MEHaMOsJT Ba MYHOCHOATXOpPO MHUEHM MaKOMOTH XOKHMHUSATH JaBlaTél Ba
MaKOMOTH  XYIUJOPAKYHHMM  MaXalUIfl, TAalIKWIOTXOM  YaMbUITA  Ba
maxpanaonu YT nap uH coxa TaH3UM MeHaMOs. XaM3aMOH 0apou TabMUHU
TanaboTu JaBiIaT Ba WIAXPBaHAOH 00 UTTUIOOTH Myppa Ba IBTHUMOJHOK JIOUDP
0a BazbU MYXUTH 3HUCTY TaFI/Ipé6I/H/I7 O, nemrupin Ba padpu oxubaTxou
HOTYBOPH XOJMCaxoM TaOuil Ba TabCUPU AHTPOIOIEHH, MHUYHUH XAHTOMU
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Taxys Ba aMmajid HaMmydaHU OapHOMAxou PYUIAM HMKTUCOAA Ba WYTUMOMH,
TabMUHU AMHUATU J9KOJIOTUN KymBap, UTTUIIOOTU 3KOJIOTH SAKE as
HUIIOHANXAHIaXOM acOCi 0a mymMop MepaBaj.

Hap 6apobapu Bopua HaMy1aHU KOHYHXOM HaB 6a HU30MH KOHYHI'Y30PUH
9KOJIOTA TaKMWIM KOHYHTY30pH 0a BocuMTau BOPHUA HAMyJaHU Tardupy
nioBaxo 0Oa KOHYHIY30pUM aMalIKyHaHAa HHU3 cypaT rupudt. Hanennm ux
rypraxo Bopua Hamynanu Tariupy minoBaxo 0a Konynu YT «Jap OGopaun
capBaTxou 3epuzamuniny, Konynun YT «Jlap 6opau xud3u xaBou arMochepar,
Konynu YT «lap 6opan myxoduzat Ba uctudoaaun onamu Habotor», Konynu
YT «lap Oopau OGexaTtapuu OMOJIOTI» Ba aUTAp CaHAJAXOU KOHYHTYy3opi. bo
BOPHJ HAMYJaHU TaFHUpy MIIOBAXOM 3UKpITyaa 0a KOHYHTY30pHUH 3KOJIOT#H 0a
Mebepxou myKappapHamyaan Koacruryrcus, Konexcen rpaxaanit, Konyan YT
«/lap ©Oopam caHagXoWm MEBEPHUM XYKYKA» Ba CaHAOXOM  XYKYKUHU
OaifHanMuiIanue, KU TOYMKHUCTOH OHXOpPO J3BTHUPOd HaMyaaacT MYTOOHK
rapJoHdaa IIyJaa, Aap aMal TaTOMK HaMyJaHH MebEPXOM OH XYCYCHSITH
BOKeHpo rupudTaacr.

bosn kaiin HamoeM, ku gap Mapxuwian 20 coi COXMOMCTUKJIONUAT, aAap
6apobapu BazbUsATU CUECH, NYTUMON Ba UKTUCOAMM MYPAKKaOH COJIXOU aBBall,
KOHYHT'Y30pUU 9KOJIOT# HU3 JaBpa 6a gaBpa pyuin Ba uHkuimod meédt. Hap
XaMUH acoc OH ¢a3ou MYyHOCHOATXOM YaMbuUATHE, KU Oapou pyuyau
KOHYHI'Y30pUHU JKOJOT# 3apyp Oya Ba gap gk AaBpau MyaiisH a3 Tapadu
caHaJaxou KabOynrapauaa 6a TaH3MM aapoBapaa wya. AMMo 6osi nap Hazap
JIOIIT, KU KOHYHTY30pUHM O3KOJIOTH HHU3 Jap Oapobapu AurapryHIiaBud
MYHOCHOATXOU YaMbUATH Tariup Me€0a] Ba JaBlaT XaMmellla KYIIUII 0a xapy
Menuxad, Kd MyHOcHMOAaTXouM MaBuyygapo 0a TaH3MM JapoBapaa acocxou
ArOHAU XYKYKHUPO MyKappap Hamosii. A3 uH Oapmeoss, KM MUHOAbJ HU3
3apypaTv BOpPUJ HAMYyIaHH TAFHUpy WIOBaxO0, MHUYHUH KaOylnu KOHYHXOU
HAaBM TAaH3UMKYHaHIau MyHocubOaTxoum yambuarii 6a mu€éH meosn. Ilac map
YYHUH XosaT 6051 60 Ha3apAOLITH XaJUIH TanaboTu Ba3udaxou Japo3MyanaT
Ba 00 MakcaJu YyCTyBOPHUHM KOHYHTY30PHM 3KOJIOTH aMmaiil Kapjaa IIaBaj.
ITpodeccop M.3 PaxuMoB nypycT 3UKp MeHamosid, Ku aap padtu GaboiausaTu
KOHYHT'Y30pH pHOsI HAMYAAaHU TanaboTu yCTyBOpuH (3yATariupédania Haby1aHu Ma3MyHY
MyHJIapUYyan) KOHYHXOU KalyJkapaamlyia HHXOST UIapTH 3apypi
Meboman!®. A3 WH 4o KOHYHTY30pHH IKOJIOTUU MyOocup 0osn 6a GapHOMaxo
Ba KOHCEMNCHUSIXOM Japo3MydaTH HMYTHUMOW, WMKTHUCOANA Ba CUECH MYTOOMK
rapaonuna 1masan. bunobap wuH KoHcencusim nemryuu  MHKUIIO(U
koHyHry3zopuu YT 6a TacBub pacua, ku 60 dapmonu Ilpesupentu YT a3
19.02.c. 2011 TaxTu Ne1021 tacauk kappaa mryaacr.

Axe a3 6apHomaxoe, ku 60 kapopu Xykymatu YT a3 1.03. ¢.2012 taxTu Ne
94 tacnuk rapaunaact, uH bapHoMmau nasiatuu tatouku KoHcerncusiu nemryuu
uHkumopu konyHrysopuu YT nap coxaum arpapit Ba xud3um MyxXuTH 3UcT 6apou
conxoum 2012-2015 mebGoman. Makcaau acocuu OapHOMa a3 TaKMWI Ba
TaKBMUSITH CaHAJAXOU KOHYHI'Y30pHMHM COXau arpapid Ba XU(p3U MyXUTH 3UCT

"“Hur.; Paxumo M.3.MHkumodu KOHyleﬁ:pI/IH Yymxypunn TOYMKHCTOH [ap JaBpOHU
HUCTHKJIOIMAT.// MaBoaxon KOH(epeHCHH A - amanil Oaxmmma 6a 20-yMuH comrapau
ACTUKIOMUATH naBiatuul Yymxypuu TounkuctoH. Jymanbe «3p-rpad». 2011. C. 29.
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Mmeboman. Pacupan 0a uyyHMH Makcaja Xaiau Basudaxoud 3epuHpO Tanad
MEHaMosi/l, KU Jap 6apHoMa NemoOuHR rapauaaact: Xud3u ojlamMu HaOOTOT Ba
XaWBOHOT, 0a B4yl OBapJaHM MYXUTH MYCOMJM 3KOJOTA Aap LIaxpXxo,
MaxaJlaxou AaxOJUHUIIUH, MAWIOHYaxXou Ha3zau OuHOXoM OanaHAoIIEHA Ba
raiipaxo. XamM3aMOH Jap AOUpaM HakKIIa 4OpaOMHUXOM MH OapHOMa BOPHUL
HAMYyIaHU TaFrdupy WIOBaxo 0a SK KaTOp KOHYHTY30PUHU IKOJIOTHA MemOuHA
rapaugaact. Az yymna, 6a Kouynu YT «lap Gopan xud3u MyXUTH 3UCT,
Konynn YT «Jap Oopaum TaH3UMHM [aBIaTUM YaMbOBapH, KOpKapa Ba
bypyxTaHu pacTaHuXou opou xycycusaru tadbodatiny, Konynu YT «lap 6opan
MMapTOBXOM HCTEXCOJIM Ba HCTEbMOJA» Ba Falpaxo MEMIOWHH Traauaaact.
XamM3aMOH 00 Makcaau 0a TaH3UM JapoBapAaHd MYHOCHOATXO Aap coxau
XuMosi, Oapkapop Ba HHMIOX JJOINTAaHUW MYXUTH 3UCT, ucTudogaa OypaaH Ba
KOPKapAu 3axupaxou Tabui xaHromu Oa aman OapoBapaaHu (GaboIUATH
XOUarujopit Ba gurap Hamyaud abvonusT, kKu 60 uctudogabapun 3axupaxou
Tabuil xanromu Oa amMayn OapoBapaaHu (GabOIUATH XOYATHWAOPHA Ba AUTrap
Hamyau pabonust, ku 00 ucrudomadbapun 3axupaxou TaOUN aloKaMaH acT Ba
6a MyxuTtu 3uctud TOYUKUCTOH TabCUP MepacoHaj Taxus Ba Kabyau Komekcu
9KOJIOTH Jap Hazap JomTa myaaact. MH a3 oH maxomaT Meauxad, KU SIK
KaJaMHl YCTYBOp Jap KaOys rapauJaHd KOHYHIY30pit Oa MIakjiIu caHaau
KOIU(PUKATCUOHA a3 YOHUOM JaBJIaTU COXUOUCTUKION MeOomaz. YMyMaH OH
JIaCTOBAP/IX0€, KU JAap TYIU COXUOUCTUKIIOINU MUJUTA O6a 1acT oBap/aa LIy, 1ap
pymwad ¢GaboUSITH KOHYHTY30pUM 3KOJIOTH, Tabuatuctudonabapin Ba xudsu
MYXUTH 3UCT CAXMH Ha3appac I'y30lIT.

Anabuérxo:

1. bpuauyk M. M. O 11aBHOM akTe 9KOJIOTUYECKOrO 3aKOHOAAaTenbcTBa //
T'ocynapctBo u mpaBo. 2001 Nell.

2. PaxumoB M.3.Mukumodu Konyurysopun HYymxypuu TouMKHCTOH nap JaBpOHHU
UCTUKJIONUAT.// MaBoaxou KoHGepeHcusn WiIMi - amanid Oaxmmpga 6a 20-ymuH
coirapau ucTuKiaonusaTu aasnatun Yymxypuu Touyukucton. [yman6e «Ip-rpady.
2011.

Yaooopos P. Y., Azuzos U. M.

AHHOTATCHA
Pymnn konynrysopuu sxosiorun Yymxypuu Tounkucron nap

3aMOHH HCTHKJIOJIMST

Hap Makojaum Ma3Kyp a3 4YoHHOM MyauiudoH Machallan PyLUIHA
KOHyHTy30puu skojorun YT Oaba a3 COXMOMCTUKIION TapAHIaHH YyMXypHh
MaBpHJIMA TaXJIMJI Kapop J0Ja Inyaaact. 3epo 0a AacT oBapJAaHU UCTUKJIOIUAT
Ba BopuIIIaBud TOYMKUCTOH Oa (a30M MKTUCOIUU YaXOHA Oe MaBYYIUSTH
KOHYHT'Y30pHUH MYOCHPH 3KOJIOTH Basu(paxou Jap Ienl UCTOAApO UYPO Hamyda
HaMeTaBOHaJI. A3 uH cabab, 60 Makcaau TaKMUJI JIOJJaHU KOHYHTY30pUH COXaH
Ma3Kyp a3 YOHHOU MyaJTU(OH SKYAH]T IEITHUXO0IX0 U3XO0P IIydaaH/I.

:xa660pos P. k., Azuzo 1. M.
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AHHOTAMA

Pa3BuTtne 3x0/10ru4eckoro 3akonoaareabctso Pecnyoimku Tamkukucran B
rojibl He3aBHCUMOCTH.

B Hacrosmield ctaTbe CO CTOPOHBI aBTOPOB INPOAHAIM3UPOBAHBI BOIIPOCHI
Pa3BUTHSI 9KOJIOTUYECKOT0 3aKOHOIaTenbcTBa PecryOnmkn TaukUKUCTaH mocie
prOOpEeTEeHUsT HE3aBUCUMOCTH. Tak Kak 1mocie mMpruoOpeTeHne He3aBUCUMOCTH
U BXOXICHHE B MHPOBOE€ JSKOHOMHYECKOE IPOCTPAHCTBO TOCYIapCTBO
obnagarorieil 60raThIMUA MPUPOTHBIMU PECYPCAMU HE MOXET BBIMOJHSITH CBOU
3ajjaun = 0e3  (QopMuUpOBaHUS UM COBEPIICHCTBOBAHUS  HAIIMOHAILHOTO
9KOJIOTHUECKOTO 3aKOHOAATENIbCTBA. B 3TOI CBSI3M aBTOpaMU apryMEHTUPYETCs
PEKOMEHIAIMY TI0 COBEPIIIEHCTBOBAHHIO YKA3aHHOTO 3aKOHOIATEIIbCTBA.

Jabborov R. J., Azizov I. M.
Annotation
The Development ecological legislation Republics Tadzhikistan at years of
independence.

In the given article had been analyzed the issues of the environmental
legislation of the Republic of Tajikistan by the authors after independence of the
republic. Because after independence joining of Tajikistan into the free economic
and political space and as the one of the states, which has got many natural
resources was impossible to carry out it’s duties without existence of perfect
environmental legislation.

For this reason, with a view of the perfection of legislation on this sphere has
been proposed some suggestions by the authors.

Mapudgxonos P.H.*

K BOITPOCY ITPABOBOI PETJIAMEHTALIUU
AIMMUHUCTPATUBHOMU ITPOLELYPBI B 3APYBEKHBIX CTPAHAX

KamnBoxkaxo: pacMuérn Mabmypit, Mypoduan MabMypid, MaKOMOTH
MabMypH, CaHaIu MabMYpH, NY03aTTUPH.

KiaroueBble ciioBa: aJIMHUHUCTPATUBHBIE TMPOLEAYPHI, AIMUHUCTPATUBHBIN
Tpoliecc, AIMUHUCTPATHUBHBIN OpraH, AIMUHUCTPATHUBHBIN aKT,
JIUIIEH3UPOBAHUE.

Keywords: administrative procedures, administrative process, administrative
authorities, administrative act, licensing.

B 3akoHOAaTeNpHON MpaKTUKE 3apyOEKHBIX CTPAH ONPEIEICHHOE MECTO
OTBOJIUTCS 3aKPEIJIEHUIO aJMUHUCTPATUBHBIX Tmpoueayp. Eme B XIX B
HEKOTOPBIX €BPOMENCKIX CTpaHax ObUIN MpUHATHL: 3akoH ABcTpuu 1875r. «O06
QJIMUHUCTPATUBHBIX cylax», 3akoH Mrtamum 1889r. «O06 aaMUHUCTPATUBHOM
CyJIOIIPOU3BO/ICTBEY, MpeaycMaTpUBaIoLIne CyIeOHYI0 poueaypy,
perjlaMeHTUPYIOIINH aIMUHUCTPATUBHBIN MPOIIECC, CBSI3aHHBIN C pa3pelieHueM
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KOHKPETHBIX JIe] B cyaax! 9.

C paccMOTpeHHEM TEOPETUYECKUX  ACMEKTOB  aJIMHUHUCTPATHUBHBIX
MpOLIeyp BO3HUKAET HEOOXOIMMOCTh ONpPENEIeHUsT BO3MOXHBIX (opMm
3aKOHOJATEIPHOTO PETYJIMPOBAHUS JAHHBIX IPOIECCYATbHBIX OTHOIIECHUH.
MupoBoii ONBIT CBUJIETEIBCTBYET O TOM, UYTO OOBIYHO 3aKOHOJATENh JIeJaeT
BBIOOD MEXIy IIPOIIECCYabHbIM KOJEKCOM, BKIIIOUAIOIIMM B cebs Bce
aaMuHucTpaTuBHble npouenypsl (Mrtamusa, WMcnanus, ['epmanusi, ABctpust u
T.J.) U CHEIUaIbHBIMH IIPOLIECCYaIbHBIMU 3aKOHAMM, OTHOCSIIMMUCS K
KOHKPETHBIM obitacTsm aIMUHUCTPUPOBAHUS (CLIA, PpaHuus,
Benukobpuranusi, HekoTtopble CKaHOWHABCKHE CTpaHbl U T.1.)1%. Taxxke
MPOCTIEKUBACTCS OTIMYME B KOJEKCAaX WIM 3aKOHAX pAa3IUYHBIX CTpaH,
PEryIUpYIONIMX aIMUHUCTPATUBHBIE MTpOLEAYphl. Tak Kak aJMUHUCTPATUBHAS
CHUCTEMA OT/AENIbHBIX CTPAH OCHOBBIBAETCS HA KYJIbTYPHBIX, 3KOHOMHUUYECKUX U
HCTOPUYECKUX  MPEANOChUIKAX, IOITOMY TOBOPUTH O  KOHKPETHBIX
MEXIYHApOJHBIX HOpMax B OOJIACTH aJIMHUHUCTPATHUBHBIX MPOLEAYp HE
MPEeACTAaBIISIETCS BO3MOXKHBIM. Kakaast oTenbHasi cTpaHa ClieyeT pa3IMmYHbIM
MOJIEJISIM aIMUHUCTPATUBHBIX TPOLIEAYD.

Nucruryt aIMUHUCTPATUBHBIX pouenyp BIIEPBbIC CBOE
3akoHoAaTenbHOe 3akperieHne monyunn B CIIA B 1946r., ¢ npunsTHEM
3akoHa 00 agMuHucTpaTuBHOU npouenype. [Tlo muenuto I'. 1. Hukeposa, 3ToT
3aKOH YCTAaHOBWJI Ba)KHEWIINE, MPUHIUITUAIbHBIE TIOJIOKEHUSI, PEryIHpPYIOIIne
AIMUHUCTPATUBHYIO MIPOLIEAYPY.

Muorne mratel CIIA, takme xak: Hero-Mopk, Hero-/[xepcH,
Kamudopnus, danasep, Cesepras u Oxunas Kaponuna, Texac, MunHecora,
Kanzac, OxiaxoMa UMEIOT CBOM 3aKOHBI 00 a IMUHUCTPATUBHOM TIPOIIeTypeE.

I[lo wmuenuro H.b. MansgBuna, B 3akoHe 00 aJIMUHUCTPATUBHBIX
poueaypax CIIA MOAPOOHO PerIaMEeHTUPYIOTCS BCE BU/IBI
aIMUHUCTPATUBHON  JIEATETBHOCTH (HOPMOTBOPYECTBO, HCIIOJIHUTEIbHAS,
MPaBOMPUMEHHUTENIbHAS, MPABOOXPAHUTETIbHAS JEATEIbHOCTh), a TaKXe BCe
CTaIuu AJMUHUCTPATUBHOIO IIpollecca U MPAKTUUECKH Bce ACUCTBUS
AIMUHUCTPATUBHBIX YUPEXKIEHUH U MX AOJDKHOCTHBIX JIMII OXBaTbIBAIOTCS
HOpPMaMHM aIMUHUACTPATUBHOINPOLIECCYATbHOTO MTpaBas.

B 3akone 006 ammunmcTpatuBHBIX mporenypax CIIIA Her mnepeuHs
OTHOLIEHUH, Ha KOTOpbIE pacrpocTpaHsiercsi ero aedctsue. OAHAKO 3aKOH
JecTByeT B OOJACTU W3IaHUS HOPMATUBHBIX W WHIUBUIYAIbHBIX AaKTOB,
00’kaJlOBaHUsl AKTOB B paMKax HUCIOJHUTEIbHOW BJIACTH, CyneOHOro
oOalloBaHus, a TakXe JHIeH3upoBaHus. JlelicTBMe 3akoHa  He
pacrnpocTpaHsieTcss Ha CHelHaIU3UPOBAHHBIE OpPraHbl MO PACCMOTPEHUIO
CIIOPOB, Ha BOEHHBIE CyJbl U BOCHHBIE KOMHCCHU, BOCHHBIC OpPTaHbl BJIACTH,
JIEVICTBYIOIIIE B BOEHHOE BPEMSI.

195 Cwm.: Tpomosa U.H. AQMuHECTpAaTHBHAS FOCTHIHS (HCTOPHS U COBPEMEHHOCTB). JIUCC. .. 1.10.H:
12.00.14. M., 2002. C.21; Tuxmit P.C. IIpobireMbl TPaBOBOTO  pETYIHPOBAHUIL
aJIMAHUCTPATUBHBEIX mporenyp B Poccuiickoit @enmeparmu. [ucc...x.ro.H: 12.00.14. TromeHs.
2005. C.17.

1% Toapo6Guee, cm.: ammran [, TMonssckuit 8. B., Crapumos 1O. II. AxMuHUCTpaTHBHOE

MIPaBO: UCTOPUS Pa3BUTHSI U OCHOBHEIE COBpeMeHHBIEe KoHIenwu. M., FOpucts, 2002. C. 286287.
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B 3akoHe 0co00¢ BHMMaHHE YACISIETCS CTOPOHAM aJIMUHHCTPATHBHO-
MPOLEAYPHBIX OTHOIIeHUH. Tak, CTOpOHAMHM BBICTYNAIOT: YaCTHOE JIUIIO,
BBIMOJIHSIOIICE HaJJIe)kKallue OCHCTBHS B aAMUHHUCTPATUBHOM Mpoleaype Hu
WCIIOJIHUTEIbHBIA OpraH, HaJCIICHHBIM ITOJTHOMOYHUSMM IS IPHOOPETCHUS
cTatyca CTOPOHBI B aIMUHHCTPATUBHON Mporieaype . B kauecTBe YaCTHBIX JIUIT
BBICTYNAIOT (PU3MYECKHE WU IOPUINUECKHE JTUIA, TOBAPUILECTBA, KOPIIOPAIIUH,
nyOJIUYHBIE WM 4YacTHBbIE OpPraHU3alluM, OOIIECTBEHHbIE oObeauHeHus! "7,
Oprasbl UCTIOJTHUTEIIBHON BJIACTH B Ka4eCTBE APYrOd CTOPOHBI BBICTYIAIOT B
JIMIIE aJMUHUCTPATUBHBIX YUYPESKIECHUN, KOTOpBIE MOApa3aeasoTcs Ha:l)
JIeNapTaMEHThl M HE3aBUCHUMBbIC areHTCTBA (IMMOJUTHYECKHE, SKOHOMHUYECKUE,
conuabHbie). COTIIaCHO 3aKOHOAATEIbCTBY,a IMUHUCTPATUBHBIMU YUPEKICHUSIMHI
SIBJISIIOTCSI HE OCYIIECTBIISIONINE BOCHHBIC WJIN BHEIIHEIIOJUTHUECKHE (PYHKIIUH
U KOTOpPbIE HMMEIOT TIIOJIJHOMOYMS BBIHOCUTH pEIICHUS B OTHOIICHUU
IOPHJIMUECKOrO CTaTyca YaCTHBIX JIMI, T.€. pellaTh BONPOCHI 00 UX IpaBax U
o0s3aHHOCTAX 108,

HMHTepec BBI3BIBAECT PETYJIMPOBAHME B 3aKOHE YydacTHsl TIpakJaH B
npoueaype pa3paboTKH MPaBOBOro akTa B opMmax IETULIMH, KOHCYIbTAIUH,
KOH(EPEHINH, COBEIIATEIIbHOIO KOMHUTETA.

3anMHTepecOBaHHBIC JIMIIA MMEIOT MPaBO OOPATUTHCS B YUPEKICHHE C
neTunueld o0 W3MaHWW, W3MEHEHWM WM OTMEHe HOopMaTHBHOro akrta.!?® B
TEYCHUU OIPEACIICHHOr0 CpoKa aJMHUHUCTpAlMs InTata JU0O OTKJIOHSET
NMETUIIUIO, YyKa3aB MPHYMHBI OTKIOHEHMS W HEBO3MOXXHOCTH H3IaHUS
HOPMATUBHOTO aKTa IO 3TOMY BOIIPOCY, JTUOO HAUYMHAET MPEIYCMOTPEHHYIO B
3aKOHE HOPMOTBOpYECKYI0 mpoleaypy. Cleayer OTMETUTh, UTO OOpalleHUs
rpaxkiaaH - 370 3((EeKTUBHOE CPEACTBO IPUHATUS KAUEeCTBEHHBIX PEIICHUI,
YJIOBJICTBOPCHUE BOJIM M HMHTEPECOB JUYHOCTH, BBISBIICHUE ITO3UTHUBHBIX H
HEraTUBHBIX TCHCHIIMI B peajnu3allii OpraHaMu MyOIUYHON agMUHUCTpAIUN
X KOMIIETEHIIMHU. YYacTBYSl B YIPaBIICHHH JCIaMU T'OCYIapcTBa, I'paKdaHUH
MOJKET BJIUSTh Ha MyOIMYHYIO BIacTh. JlaHHOE MpaBO yCcTaHABIIMBAET OallaHC
BO B3aMMOOTHOIICHHUSX YaCTHOTO JIUIA U TOCYAapCTBa.

Taxxe OoJbII0e BHUMAaHUE yemseTcs OMyOJINKOBAHUIO
aIMUHUCTPATUBHO
-HOPMAaTHUBHOTO aKTa, KOTOPOE O3HAYaeT CBOEBPEMEHHOE M JICHCTBUTEIBHOE
OITOBEIIEHUE BCEX JIMI] O COJIEP)KAHUU aKTa, HA KOTOPBIX OH PacCIpOCTpaHsIETC,
nabbl B IMOCEAyIOmEeM H30eXaTh TOTO, YTOOBI 3aMHTEPECOBAHHBIC JIMIIA HE
MOTIJIM CChUIATBCS Ha HE3HaHUWE O cymecTBoBaHuM akrta. CorjaacHo
®enepanmbHomy  3akonHy CIIA «O06 aaMUHUCTpAaTUBHOW  IIpoOlLIeIype»
aIMUHUCTPATUBHOHOPMATHUBHBIN akT MyOJiMKyercs B «DenepalibHOM peecTpe»
U MMEET Cephbe3HbIe IMpaBOBbIe mociaeacTBus. CieAcTBUEM He MyOJIUMKAllMK B
«DenepalbHOM ~ peecTpe»  aAMUHUCTPATUBHOTO  aKTa  SBISICTCS  €ro

17 person» includes an individual, partnership, corporation, association, or public or private
organization other than an agency.

1% Kospipur A.H. AIMHHHCTPaTHBHOE IPaBo 3apy0OexHbix ctpaH. / Kospipun A.H., Illtatuna
M.A., 3enennoB A.b. -M., 2003. C. 368.

19 Administrative Law: A Casebook. // Bemal%OSchwartz, Roberto L. Corrada, J. Robert Brown,
Jr. Aspen Publishers, 106. P. 753-764.
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HEJENCTBUTEIBLHOCTh. BOpoCh! OMyOIMKOBaHUSI HOPMATUBHBIX aKTOB OPTaHOB
UCTIOJIHUTENBbHON BiacTu B PT yperynupoBaHbl BO MHOKECTBE AKTOB. TaKuMm
obpa3om, mpencrasisiercss crpaBemmmBbiM  MHeHne H.FO. XamaneBa o
IIUPOKOM  perjJaMeHTallud  MPOIEIYPHBIX  BOMPOCOB  aMEPUKAHCKUM
3akoHojaTteneM! 10,

[TonBoast wuTOr, cCleQyeT 3aKiIlOYUTh, YTO AaJMUHUCTPATUBHO -
npouenypHoe  3akoHojatrenbcTBO  CIIIA  HamoigHeHO  MPOLETYyPHBIMU
paBWIaMH, KOTOpPbIE MOAPOOHO (OPMATU3YIOT B3aMMOOTHOILEHUS MEXIY
rpaXxjaHamMd M OpraHaMM  UCHOJHUTeNbHOM  Biactu.  Co3maHHBIN
aIMUHUCTPATUBHO-IIPOLIEIYPHBII MEXaHHW3M B HEKOTOPBIX CJyyasiX [eaer
3aBUCHMBIM AJIMUHUCTPALIMIO OT TpaXIaHUHA, OOs3bIBaeT ee paboTaTh
3¢ (eKTUBHO, a TAK)Ke HE HAPYIIATh IIpaBa rpaKaaH.

IMocne mosiBnenuss 3akoHa o0 aamMuHUCTpaTuBHOM mpoueaype B CHIA
HAUYMHAETCS aKTUBHBIN MPOLECC PA3BUTUS U 3AKPEIUICHUS] 3aKOHOJIATENIbCTBA
00 aJIMUHHUCTPATUBHBIX IIporeaypax. Takum oOpa3zom, HaumHas ¢ 1960-x romoB
B 3amaJIHOEBPOIIEUCKUX CTpaHax, IOCI€ W BO MHOTHUX CTpaHax BocrouHoi
EBpormbl ObUIM TPUHSATHI 3aKOHBI 00 aIMUHUCTPATUBHBIX TTPOIIEAYPaX.

I'epmaHckass MoJenp peryaupoBaHUs aJIMHHUCTPATUBHBIX IPOLEIYP
cBsi3aHa ¢ 3aKOHOM 00 aJIMUHUCTPATUBHOH Tpolieaype, mpuHsToMm 15 mas 1976
ronalll. 3akoH JeicTBYeT Ha (peaepasibHble OPraHbl UCIIOJIHUTEIBHOM BIIACTH,
HO BO Bcex 3emisix OPIT mpuHATB COOTBETCTBYIOIIME HOPMATUBHBIE AKTHI,
peryiaupymolme aIMUHHUCTPATUBHO-TIPOLIETyPHbIE OTHOLIEHUS Ha
COOTBETCTBYIOLIIEM YypOBHE, OCHOBaHHbIE Ha (efepallbHOM 3aKOHE U He
NpOTUBOpEUAIIE €My. 3aKOH HE peryjJupyeT BOIPOCHI, CBSI3aHHBIE C
QJIMUHUCTPATUBHON IOCTULIMEH.

3aKOH perjiaMeHTUPYeT U3JaHUE WHIUBUAYAJIbHBIX aIMUHUCTPATUBHBIX
AKTOB, OIpeAeNseT ChocoObl OMyOJIWKOBAHUS H3ABAEMBIX aAKTOB U
obecrieueHUsT WX JIEUCTBHS, VYCIOBHUS UX JCHCTBUTEIBHOCTHU, CIIOCOOBI
WCTIPABJICHUSI OIMMOOK aJIMUHUCTPATUBHOTO MPOU3BOJICTBA, MOPSIOK U3BITHUS
AIMUHUCTPATUBHOIO aKTa C JIOMYIIEHHBIMH OIIMOKaMU U BBEJCHUS B ACiiCTBHE
HCIIPABJICHHOT' O AKTa.

CornacHo 3akony OPI' agMUHUCTpATUBHOW NpOLEAYpPON SIBIISIETCS
MOPSAJOK [I€ATEIbHOCTU AJMUHUCTPATUBHBIX OPraHOB, HOCSIIMI BHEIIHUMN
XapaxkTep, KOTOPBI HallpaBjieHa Ha MPOBEPKY MPEANOCHIIOK, HA TOATOTOBKY U
U31aHuEe AaJMUHHMCTPATUBHOTO akKTa JuOO Ha 3aKIIOYEHHUE IyOJIMYHO-
MPaBOBOTO Jmoropopax.!12 Hpyroi dhopmoii OCYIIIECTBIIEHUS
AIMUHUCTPATUBHOMN MPOLIETYPHI SBISAETCS 3aKIIOUEHUE IMyOJIMYHO - TPABOBOTO
JIOTOBOPA, KOTOPBIM MOCITYX U OCHOBAHUEM BO3HUKHOBEHMS, U3MEHEHUS WU
MpeKpaleHus MPaBOOTHOIIEHUH B cepe aIMUHUCTPATUBHOTO MpaBa. BlameH
MPUHATUS AJMUHUCTPATUBHOTO AaKTa AaIMUHHUCTPATUBHBIM OpraH BIIpaBe

"% amanesa H.FO. AxmunncrparuBuas ooctumms CIIA //Tocynaperso u mpaso 1993. Ne 3. C.
141.

" Administrative Procedure Act (1976, 25th May) [Dnektponnbiii pecypc]. Pexum pocrymna:
http://www.bmi.bund.de/englisch.pdf.

"2Das Verwaltungs verfahrenim Sinne dieses %elsetzesist die nachau Benwirkende Tatigkeit der
Behorden, die auf die Prtlfung der Voraussetzungen, die Vorbereitung und den Erlasseines
Verwaltung saktesoder auf den Abschlusseines of fentlich-rechtlichenVertragsgerichtetist.
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3aKJIIOYUTh IyOJIMUYHO-TIPABOBOM JOTOBOpP C 3aUHTEPEeCOBAHHBIM JHIloM. C
HAa4ajIoM aJIMUHUCTPATUBHOU MPOLEAYPHl MEXKIY YYACTHUKAMHU BO3HHKAIOT
MPaBOBbIE OTHOIIEHUS, HAACISIONIME MX OIPEACIICHHBIMH TIpaBaMU W
O00SI3aHHOCTSIMU. OTHU OTHOIICHHUS TMPOUCTEKAIOT W3 TOro, 4YTO OpraH
yIOpaBlIeHUs] U3AAeT AAMUHUCTPATUBHBIM aKT WM NyOJWYHO - TPABOBOU
JIOrOBOpP, 3aTparuBaroLIi KOHKPETHOE nuno.!133aBepiieHreM
aJIMUHUCTPATUBHON IpPOLEAYpPHl SABISETCS aAJMHUHUCTPATHUBHBIM aKT WU
MyOJIMYHONPABOBOM JIOTOBOP, pa3pellarollero, YCTaHABIMBAIOUIETO WU
OTKJIOHSIIOILIET'O XapaKTepa.

AIMUHUCTPATUBHO-TIPOIIEAYPHON  NEATENBHOCTBIO  3aHUMAIOTCS  He
TOJIbKO OpraHbl MCIOJHUTEIbHOM BJIACTU, HO M NYOJWYHBIE YUYPEKIEHUS.
ITosTomy pmeiicTBUEe 3aKOHA pPACIpPOCTpPaHSETCS HaA IyOJIUYHO-IIPABOBYIO
JIeSITeIbHOCTD a/IMUHUCTPATUBHBIX OPraHOB: denepanuu, Koprnopauuii u
YUPEKIACHUS
HEIMOCPEICTBEHHOTO (heAepaTTbHOTO MOJYMHEHUS, a4 TAK)Ke HA WHbIE HHCTUTYTHI
MyOJIMYHOTO TIpaBa:  3eMJIH, OOIIMHBI U OOIIMHHBIE COIO3BI, U APYTHE
IOPUIMYECKHE JINIA TTyOJIUYHOTO MpaBa, MOJIeKAIINe KOHTPOIO 3eMEITbHBIMU
OpraHamu.

B cimywae perynupoBaHMsi IyOJIMYHO-IIPABOBOM  JI€ATEIBHOCTU
3eMeIbHBIM 3aKOHOM 00 aJIMMHHMCTPATHBHOI mpoueaype, dbenepaibHblil 3aKOH
HE JIEUCTBYET.

Taxum oOpa3oM, 3akoH 006 agMUHHUCTpaTUBHOHN npouenype @PI" 6oiee
YEeTKO OYEepUMBAET KPYI PEryJIUupyeMbIX UM BOIPOCOB. B 3akoHe mnpsiMo
yKa3zaHa cdepa IEHCTBUSI 3aKOHA, B OTHOIICHUM: ACSITEIIbHOCTH LIEPKBEH,
PEIUTHO3HBIX U MUPOBO33PEHUYECKUX OOBEAMHEHUH, a TaKXKe JIeATEIbHOCTU UX
COIO30B M YUYPEXKIECHUHN; TPOUEAYPHON [ESITEIbHOCTH OCYIIECTBIISIEMOM
(denepaTbHBIMU M 3€MEIbHBIMA (DMHAHCOBBIMU YUPEKICHUSMH;, YTOJIOBHOTO
MpEeCcIeIOBaHUs,  TpECIeOBaHUsS W  HaKa3aHus 1o  jgenam o0
QIMUHUCTPATUBHBIX TMPABOHAPYIICHHUSX, OKa3aHUs TMPABOBONH IOMOIIHU
MHOCTPAHHBIM T'OCYIapCTBAM IO YTOJIOBHBIM U I'PAXKJAHCKUM JIelaM, a TaKXKe
[0 BOIpOCAM HPECIEAOBAHUS M HAKa3aHUS [0 JellaM O JOJKHOCTHBIX
MIPaBOHAPYIICHUSX Cy[el; OTHOLIEHUN, BBITEKAIOIINUX U3 PACCMOTPEHUS JEN B
I'epmaHCKOM NMAaTEHTHOM BEIOMCTBE, a TaKXe B apOMTPAXKHBIX OTAEIAX INpHU
NAaTeHTHOM BEJIOMCTBE; IMpOLEAyp, O COLUMAIBHBIX Cydax; IIpaBa Ha
KOMIIEHCAllUIO yuiepoa u yObITKOB, MPUUYUHEHHBIX BOWHOM U €€ MOCIIECTBUSIMU
B TIOCJICBOCHHBII MEpHUOJ; MpaBa Ha BO3MelIleHUE yulepba MOTEPHEeBIIUM
BCJIE/ICTBUE JIMIIEHUS UX UMYIIECTBA HAIUCTCKUM PEKUMOM.

B cBot0 ouepenb, aAMUHUCTPATUBHBIE OPTaHbl OMPEICIISIOTCS KaK BCIKOE
YUpPEXKACHHE,  OCYIIECTBIsIONee (PyHKIMU  MyOJMYHO -  MPABOBOTO
yrmpaieHus ! 14,

CropoHaMH aJIMUHUCTPATUBHBIX MPOLEAYP SBISIOTCA (PU3UYECKUE H
IOpUJIMYECKHE JIMIA, OOBEOUHEHUs U  Ppa3JIMYHbIE COIO3bI, €CIU UM

' Nlenme M. Hexotopele BONPOCH aIMHHHCTpaTMBHOro npasa B Iepmammu. // URL:

http://www.cis-legal-reform.org (nara 06pame%2${: 01.05.2012).
"4 BehordeimSinne dieses GesetzesistjedéStelle, die Aufgaben der offentlichenVerwal
tungwahrnimmt.
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MPEIOCTABIIEHO COOTBETCTBYIOIIIEE IMPABO, & TAKIKE OPraHbl YIIPABICHHUS.

B  mpomecc  co3maHms W 3aKOHOMATEIIBHOTO  3aKpEIUICHUs
aIMUHUCTPATUBHBIX TIPOIEAYp TakXke BOBJeueHb W [lpubantuiickue
rocynapctBa. B 2004r., B 3akoHHyr cuiay Berynwin 3akoH JlatBum «OO0
aIMUHUCTPATUBHOM Tiponieaype»!!S. CrneayeT OTMETUTD, UTO O €r0 MPUHSTHS B
CTpaHE HE CYUIECTBOBAJIO  CHELMAIBHOM  MIPOIEAYypbl  PacCMOTPEHUS
AIMUHUCTPATUBHBIX JeJ OpraHamMu MyOIu4yHOM aaMuHucTpauud. B Hem
BBIJIEJICHO [IBE€ CAMOCTOSITENIbHbIE CYAEOHbIE CHUCTEMBI, YYACTBYIOLIUME B
pPAcCMOTPEHUU AAMUHUCTPATUBHBIX CIIOPOB: aJIMHHHCTPATHBHOM U OOIIEM.
OHO He pacmpocTpaHseT CBOe JAeWcTBUE Ha CyaeOHble MPOLEAYPHI,
OaHKPOTCTBO, PEKBU3UIIMIO COOCTBEHHOCTH, TMOJHIIMI0 U apMHUIO. 3aKOH,
MOMUMO PerJIAMEHTAIIUU aAMUHUCTPATUBHOMN IOCTHUIINH, IPEAYCMOTpPEI:IIepeUeHb
JIOCYACOHBIX TMPOLENYP; HHCTUTYT MPEICTABUTEILCTBA; TOCTYIMHOCTh U
MPOCTOTY MOIauU A IMUHUCTPATUBHOMN KATOOBI U JP.

BuumaHme  3aciy)kMBaeT ~ ONBIT  3aKOHOJATEBHOW  AESITEIbHOCTH
roCy/1apcTB
- yuactHukoB CHI'. Tak, B Pecniyommke bemapych 28 oxtsiops 2008 r. ObL1
npuHAT 3akoH «0O0 aAMUHUCTPATUBHBIX Mpouenypax»'6, KoTopelii He
npeaycMaTpUBaeT KOHKPETHBIX aIMUHUCTPATUBHBIX MPOILEYp, YCTAHABIUBAET
OCHOBHbBIE€ MPUHIUIIBI OCYLIECTBIEHUS aJIMUHUCTPATUBHBIX MPOLEAYP, B TOM
qycie 3asSBUTEIbHBIM MPUHIUI "OAHOTO OKHA", OmIpeneNnsieT KOMIIETEHIUIO
YIIOJTHOMOYEHHBIX OPTaHOB, a TAKXKe MpaBa U 00S3aHHOCTH 3aMHTEPECOBAHHBIX
Jul, OOpATHBIIMXCS 3a OCYIIECTBICHWEM aJMHHUCTPATHUBHBIX MPOLEAYD,

3aKPCILIACT BU/IbI AIMHUHUCTPATHUBHBIX pCLHGHHfl, INPUHUMACMbIX
YIIOJITHOMOYCHHBIMHA opraHamMu npu PacCMOTPCHUHU 3asBJICHUA
3aMHTCPECOBAHHOTI'O Jauna, a TaKXKE MopsAaA0K o0xajoBaHUI

AIMUHUCTPATUBHOTO PEIICHUs. 3aKOH IMPEeIyCMaTPUBAET CO3IaHHE YETKOTO,
MPO3PAYHOr0 W TOHSATHOTO MEXaHW3Ma PACCMOTPEHUS TOCYAapCTBEHHBIMH
opraHamu, OpraHu3asIMU 3asIBJICHHI 00 OCYIIECTBIICHUN
aJMUHHCTPATUBHBIX TPOLENYp, a TakKkKe oOecreueHrne eInHOO0Opa3HOro
COBEpIICHUS MPOIECCYATbHBIX JCUCTBUI B OTHOILICHUH BCEX 3asIBUTEIICH.
CoriacHo 3aKOHy, aJIMUHHCTPATUBHOH TIPOLEAYpPOH  IPHU3HAIOTCS
JICMCTBUSL YIIOJTHOMOYEHHOTO OpraHa, COBeplllaeMble Ha OCHOBAaHUH 3asIBIICHUS
3aMHTEPECOBAHHOTO  JIMIIA, 10 YCTAHOBJICHUIO (TIPEIOCTABIICHUIO,
YIIOCTOBEPEHUIO, MOATBEPKICHUIO, PErHCTpaIii, OOECICUeHUI0), U3MEHEHHIO,
MPUOCTAHOBJICHUIO, COXPAHEHUIO, TEPEeXOJly WM MPEKPAIICHUI0 TpaB WU
00513aHHOCTEH, B TOM YHCJIe 3aKAHUMBAIOIINECS BBIIaueii CIIPaBKU WIH APYroro
JIOKyMeHTa (ero TMpUHSTHUEM, COIJIACOBAHHEM, YTBEpXKIeHUEM), JOO
perucTpanmeil WM y4eToM 3aMHTEPECOBAHHOIO JIMIIA €r0 MMYIIECTBA, JIMOO
MPEIOCTABIICHUEM JICHEXKHBIX CPEICTB, MHOI'O HMMYIIECTBA U YCIyr 3a CUeT

'3 Jarinovska K.Legal Aid Developments: Country Up-date on Latvia [D1ekTpoHHbIit
pecypc]. Pexmm JOCTyTIA:
http://www.pili.org/en/dmdocuments/LatviaUpdate_Jarinovska.doc.

13akon Pecniy6mmuke Benapych «O6 aIMUHUCTPATHBHBIX MPOLEAYpax» oT 28 okTsa6ps 2008 T. Ne
433-3//[OnexTponHbIii pecypc]. Pexxum ,Z[OC%;HB.Z
http://www.pravo.by/webnpa/text.aspRN=h10800433. (nata obpamenwns: 10.05.2012 )




XAETH XYKYKI. TPABOBAS JKA3HbB. Nel (01) 2013

CPEIICTB PECIyOJIMKAHCKOTO WJIM MECTHBIX OIO/KETOB, TOCYJapCTBEHHBIX
BHEOIO/KETHBIX (DOHIIOB, U3 HMMYIIECTBA, HAXOMISIIETOCS B PECIYOIMKAHCKOM
WM KOMMYHAJIbHOU COOCTBEHHOCTH.

HeiictBue HacTtosimero 3aKOHA HE PAaCHpOCTPAHSETCS HA OTHOIIEHUS:
peryJmpyeMble 3aKOHOMATEIbCTBOM O KOHCTUTYUHOHHOM CYAOIPOM3BOACTBE,
IPAXXIAHCKUM IIPOLIECCYaIbHBIM, XO35IMCTBEHHBIM IIPOLECCYAIBHBIM, YTOJIOBHO-
IIPOLIECCYaJIbHBIM3AaKOHOAATEIbCTBOM, OIIPEIEIAIOIUM MOPSAA0K
AIMUHUCTPATUBHOIO Ipolecca; 00 ONnepaTUBHO-PO3BICKHON NEeSTeNbHOCTH; 00
n3bupatenpHON cucteMe M pedepeHayme; O TMOpSIKe pealu3aluu Ipasa
3aKOHOAATEIbHOW  HMHULMATUBBI  rpaxigaHamu  PecnyOmuku — benapyce;
rpaxJaHCKUM 3aKOHOJIaTeJIbCTBOM, B YACTU JOTOBOPHBIX U UHBIX 00SI3aTEIIbCTB;
OaHKOBCKUM, HAJIOTOBBIM, TaMOXEHHBIM 3aKOHOJATEIbLCTBOM, 3aKOHOMA-
TEJILCTBOM 00 3KOHOMMYECKOU HECOCTOSITEIIbHOCTH
(6aHKpOTCTBE);0praHU3allid U MPOBEIEHUU MPOBEPOK (peBu3Hil) GUHAHCOBO -
XO3SIICTBEHHOM  JIEITEIbHOCTH; COBEPIICHUH HOTAPHUAIBHBIX JEHCTBUM,
WUCIIOTHEHUE  CyJeOHBIX  ITOCTAHOBJICHUI;  OTHOIICHUM, CBSA3aHHBIX C
HA3HAYEHUEM T[EHCUH, TPYJOBbIX M CBSI3aHHBIX C HHMHU OTHOIICHUH;
IOCTYIUIEHUU, IPOXOXKIECHUM U IPEKPALIEHUU IOCYyIapPCTBEHHONW M BOMHCKOM
CIIy’KOBblI, CIIy>)KObI B OpraHax BHYTPEHHUX JeJI, OpraHax M MOApa3AeleHUs X IO
Ype3BbIYANTHBIM CUTYaIMsIM, opraHax (MHaHCOBBIX paccriefoBaHuil Komurera
rocyAapCcTBEHHOr 0 KOHTpoJist Pecniybnuku benapych; OTHOILIEHUI, CBSI3aHHBIX C
OKa3aHUEM WHAUBUAYAIBHOW TOCYAAPCTBEHHOW NOAAEPKKU IOPUAUYECKUM
JIMIIAM Y UHAUBUAYAJIBHBIM IIPEANPUHUMATENSM, IPEAOCTABIEHUEM I'PaXKIaHAM
JIbTOT MO TAMOKEHHBIM IUIATEXAaM M HAJIOraM; OTHOIIECHMH, CBSI3aHHBIX C
rOCYyIapCTBEHHBIMU 3aKYIIKAMH, & TAKXKE MPEIOCTABIICHUEM IIPaB, UMYLIECTBA U
YCIIYT, OCYILECTBIISIEMBIM IIOCPEICTBOM IIPOBEAEHUSI KOHKYPCOB WJIN aYKIIMOHOB;
OTHOIIIEHUM, CBSI3aHHBIX C TPEAOCTABICHUEM IOPUIMYECKUM JIMIAM U

WHIUBUTY AIbHBIM MPEIITPUHAMATEIISIM JICHEe)KHBIX CpEICTB u3
pecIryOIMKaHCKOTO VT MECTHBIX OIOJKETOB, TOCY1apCTBEHHBIX BHEOIOKETHBIX
(dhoHIOB.

Taxum ob6paszom, mpu paccmoTpeHuu 3akoHa Pecryonmuku benapych
BUJIHBI OTJIMUUA OT HOpM 3akoHomatenbcTB CIHA u ®PI, Ttak kak 3xaech
MPEAYCMOTPEHBI COBEPILIEHHO UHbIE BU/IbI IPOLIEAYP U MOPSIIOK UX POBEACHHUS.
OnHako, Helnb3s 320bIBATh O HAJTMYUU OCOOEHHOCTEH B MOAXOAAX K TOHUMAaHUIO
aIMUHUCTPATUBHBIX MPOLEAYP U CUCTEMATU3ALIUM MPABOBBIX HOPM B KaXIOM
OTIEJIbHOM T'OCyIapCTBE.

Haubosee rmoxazaTenbHbIM B JICTAIM3AIMU  aJMUHUCTPATUBHBIX
npouenyp sBisercs onblT Keipreisckoir PecryOmuku. 3akon Keipreizckoit
Pecrry6muku «O06 amiMUHUCTpATUBHBIX Mpoteaypax» oT 1 mapta 2004r. Ne 16117
YCTAaHABJIMBAECT  MPOLEIYPHI, CIIOCOOCTBYIOIIIME  COBEPIICHCTBOBAHUIO
OpraHU3AIMH YIIPABICHUYECKON AESITEIbHOCTH aJIMUHUCTPATUBHBIX OPraHOB U
COOJTIIO/IEHUIO TIPAaB U CBOOOJ Ipa’kAaH, MHAMBUAYAIbHBIX IIpeANIpUHUMATENICH
U IOPUIMYECKUX JIUI], 3alIUTe JUYHBIX, OOIIECTBEHHBIX U T'OCYIapCTBEHHBIX

7 3akon Keiprezckoit Pecriyommku «O0 aqMuHECTpaTHBHBIX Ipolieaypax» oT 1 mapra 2004

r. Nel6 //[DnexTponHbIii pecype]. Pexxum uoc&éa: http://www.medialawca.org/old/document/-
1647. (nara obpamenus: 12.05.2012).
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HUHTEPECOB.

[Ton agMUHUCTPATHUBHBIMU MPOLEAyPAMHU CIIEIyeT MOHUMATh HOPMBI,
OTIPE/ICTIAIONINEG OCHOBAHUSI, YCIIOBHUS, TIOCIEIOBATEIbHOCTh U IOPSIOK
pPacCMOTpPEHUsI U pa3pelieHus] aIMUHIUCTPATUBHBIX /eI, KOTOPhIE BKJIIOUAIOT B
ceOsi:  TOPSAOK MPUHSTHUS U UCTIOTTHEHHS IMUHUCTPATUBHBIMU OPTaHAMH
pelIeHuit 0 OCYLIECTBIEHUIO aJIMUHUCTPATUBHBIX (YHKIUH U MOJIHOMOYMIA;
MNOPSIOK  OpraHu3alu  paboThl AJMUHUCTPATUBHBIX OPraHOB; MOPSIOK
AIMUHUCTPATUBHOIO PACCMOTPEHUsl OOpalleHuil rpakaaH, WHANBUAYATIbHBIX
MpeaNpUHUMATENeH U OPUINYECKUX JIUIL TI0 PeaIM3aliy WX 3alUTe UX IpaB
U UHTEPECOB.

PaccmatpuBaemblii 3aKOH peryiaupyeT OTHOLICHHS MO PACCMOTPEHHIO U
pa3penieHuI0  aIMUHUCTPATUBHBIM OpPraHOM JeJ1 [0 IPeIO0CTaBJICHUIO,
YIOCTOBEPEHUIO, PETUCTPAIIMM U  IPUOCTAHOBIICHUIO  (MPEKPAILECHUIO)
MPaBOMOYUN 3aMHTEPECOBAHHBIX JIUL (A IMUHUCTPATUBHBIX JI€J1) B CIEIYIOLIUX
cdepax: a) peructpanus (yueT) 3aMHTEPECOBAHHBIX JIUIL; O) perucTpanus mpas
Ha HMYIIECTBO M CAEIIOK C HUM; B) JIMIEH3UPOBAHUE OT/CIHHBIX BUJIOB
JIeSATeIbHOCTU; T) BblJaua pa3pelieHHil Ha BBIMOJHEHHE OT/CIbHBIX BUJIOB
pabor (yciayr), Ha SKCIUTyaTallUI0 OOBEKTOB WJIM OOOpPYIOBAaHUS, a TaKXkKe
MPUHSATUE WHBIX YIPABICHUECKUX PELICHHI MO BONPOCAM MHBECTULIMOHHOHN U
NpeINPUHUMATEILCKON  JIESTENbHOCTU; J) TEXHHYECKOe peryJupoBaHUe
WHBECTUIIMOHHOM U MPEeANPUHUMATEIBCKON EATEIbHOCTH; €) IMPEI0CTaBICHHE
3eMEIbHBIX YYaCTKOB, YYACTKOB HEAp, YYACTKOB JIECOB, BOAHBIX OOBEKTOB, a
TaKXe H3bATHE ITUX YYACTKOB M OOBEKTOB y COOCTBEHHUKA WM HWHOTO
3aKOHHOT'O BJIAJENIbIA; ) MPEJOCTABICHUE 3aWHTEPECOBAHHBIM JIMIIAM
KPEIUTOB, CCyd, CYOCHUIWii, KOMIEHcalmi, (UHAHCOBOW U MaTepHabHOMN
MMOMOIIIM, UHBECTUIIUN, KBOT, TAPAHTUI, JIBITOT U MIPEUMYILIECTB 3a CUET CPEJICTB
pecyOoIMKaHCKOTO OOJKeTa; 3) yIpaBjeHHe TOCYIapCTBEHHBIM HMYIIIECTBOM
WM WMYIIECTBEHHBIMUA TIpaBaMU; €M) TPEIOCTABICHUE 3aMHTEPECOBAHHBIM
JIAIIAM JKWJIBIX U HEeXHUJIBIX MOMEIIEHUN B 3[JaHUSX TOCYIaPCTBEHHOTO (POoHAA U
UX UCIOJb30BAaHUE; K) HAa3HAUYEHHE U BBIIUIATA TOCYAAPCTBEHHBIX IMEHCHH U
nocoOuii; J1) MpU3HAHME 32 3aUHTEPECOBAHHBIM JIMIIOM CTaTyca, IAIOIIEro
OCHOBaHUE JJISI TIOJIyUYeHUs JTbIrOT U MPEUMYIIECTB; M) Bblauya O(pUIUATIBHBIX
JOKYMEHTOB, HMEIOIIUX IOPUAMYECKOe 3HA4YeHHe; H) MPeIOCTaBIICHUE,
yIOCTOBEPEHUE, PErucTpalysl WM IPHOCTAHOBIIEHUE (MIPEKpaIleHNe) HHBIX
MIPABOMOYUI 3aMHTEPECOBAHHBIX JIUII.

B xone anamuza 3akoHa KeIprei3cTaHa CTAHOBUTCS OYEBUJIHBIM, UTO
3aKOHOM MOJAPOOHO PErjlaMeHTUPOBAHBI BUIbl A AMUHUCTPATUBHBIX MPOLEAYP,
CTaIUM PACCMOTPEHUsT AJAMUHUCTPATUBHOIO [iela, TaKhe Kak: [ojaaya
3asBJICHUS 0 paccMOTpeHUn Jena, npoueaypa paccMOTpEHUs
aIMUHUCTPATUBHOTO JIeJIa, BRBIHECEHUE PEIICHUS M0 aIMUHUCTPATUBHOMY JIEIY,
YCIIOBHSI U TIOPSIIOK O0XAJIOBAHUS PEIICHUs, a TaKXe HCIOJIHEHHE PElICHUSI.
[TpenycMoTpeHbl Takke cllydal OTBETCTBEHHOCTH aIMUHUCTPATUBHOTO OpraHa
U MX JIOJDKHOCTHBIX JIUII.

3akoH Pecniy6nuku Kazaxcran «O0 aAMUHUCTPATUBHBIX MPOLEIYypax» OT
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27 wos6ps 2000 rtoma, NelO7-II 3PK!'!uampaBneH Ha ycTaHOBJICHHE
aJIMUHUCTPATUBHBIX  MPOIEIYP, CHOCOOCTBYIOIIMX  COBEPIIEHCTBOBAHUIO
OpraHM3alMM YIPABIEHYECKON NEATETbHOCTH, OOECIeueHuIo Oecriepe0oiHOoro
(bYHKIIMOHUPOBAHUS TOCYJAPCTBEHHBIX OPraHOB, OIMEPATHUBHOMY IPHUHSTUIO
YIPaBIEHYECKUX PEIICHUH, COONIOACHUIO TMpaB U CBOOOJ TpakIaH, 3alUTe
rOCy/lapCTBEHHBIX HMHTEPECOB, HEAOIMYIIEHUIO HCIOJIb30BAHUS TOCYyAapCT-
BEHHBIMH CITYXKAIIMMH TOJDKHOCTHBIX ITOJTHOMOYMIL BO BHECITY)KEOHBIX LIESX, a
TaKXe JesITeIbHOCTH 110 OKa3aHUIO TOCYJaPCTBEHHBIX YCIIYT.

[Tox aqxMUHUCTPATUBHON MPOLEAYPOM MOHUMAETCS MOPSAOK MPUHATUS U
UCTIOJTHEHUSI PEIlIeHUs] MPHU OCYIIECTBICHUU TOCYIapCTBEHHBIMU OpraHaMu W
JMOJDKHOCTHBIMHM ~ JIMIIAMU ~ TOCYJApCTBEHHBIX  (QYHKIMH U CIyKeOHBIX
MOJTHOMOYMN, a  Takxke UX o(QopmiieHHs, OpraHu3anuu  paboThI
FOCYJAPCTBEHHOTO  ammapara, pacCMOTpPeHHsI OOpallleHui TrpaxaaH Io
peanu3aluuy Ux Mpas, aIMUHUCTPATUBHOMN 3aIUTHI IPAB U 3aKOHHBIX HHTEPECOB
TPaKJIaH, a TAK)KE MOPSIOK MPUHSTUS PEIICHUI B 00JIACTH IKOHOMUKH.

3aKOHOM TOAPOOHO PErIAMEHTUPOBAHBI IMPHUHIUIIBI  YCTAHOBIICHUS
aJIMUHUCTPATUBHBIX  MPOLEAYpP, TMOPSAOK  MPHUHSATUS ~ PEIICHUNA NP
OCYIIECTBJICHUH TOCYJAPCTBEHHBIMH OpPraHaMu U JOJDKHOCTHBIMH JIMIIAMU
roCcy1apCTBEHHBIX (DYHKIMI M JOIDKHOCTHBIX IOJIHOMOYHMH U MX O(OpMIICHUE,
MpOIeypbl OpraHu3aluu pPabOThl TOCYJAPCTBEHHBIX OPraHoOB, MPOLEIYPbI
3aIIUTHl TMpPaB M 3aKOHHBIX HWHTEPECOB TpaXJAaH, MPOLEAYpPbl MNPUHATUS
petieHuit B 006J1aCTH IKOHOMUKH.

Cnenyer ormetutTbh, uto 3akoH PecnyOnuku KaszaxctaH mo cTpykrtype
MOXO0 Ha 3aKOHOJaTeNbHbIe akThl Apyrux crpan CHI', Ho oH HampaBiieH B
OCHOBHOM Ha  perilaMeHTaIMi0  OOLIMX MPUHUUIIOB U  MOJOXKECHHUI
AIMUHUCTPATUBHBIX TPOLIEAYD.

Taxum oOpa3zomM, Ha MpUMEpPe PACCMOTPEHHBIX HAMHU 3aKOHOJATEIIBHOM
3aKPETUICHUH U PETYJIMPOBAHUN aMUHUCTPATUBHBIX MPOIIEYDP B 3apyOEIKHBIX
crpanax u crpaHax CHI  craHoBuUTCS  OYeBMAHBIM, 4YTO  HaIlle
AIMUHUCTPATUBHOIIPOLIETYPHOE 3aKOHOJATEIBCTBO TpebyeT
YCOBEPIIEHCTBOBAHUS M  TPUBEJCHUS B  COOTBETCTBUE C  OOIIMMHU
IIPOTPECCUBHBIMU TOJIOKEHUSIMU 3apyOekHOI MPAaKTUKU 3aCILyKMBAIOLIUMU
BHUMaHHUS. B 3Toil cBsi3M mpeAcTaBisieTcs HEOOXOAUMBIM  BBISIBJICHHE
HAUJTYYIINX TTOJIOKEHUN 3aKOHOMATENbHBIX AKTOB 3apyOeXHBIX CTPAH U CTPaH
CHI' u BriIOUEHHE HX B 3aKOHOAATENBCTBO HAIIEH CTPaHBI, KOTOPOE
HECOMHEHHO OYJIET MOJIE3HO CUCTEME TA/KUKCKOIO ITpaBa.

B  3zakmroueHun  ciaenyer  OTMETHTh,  YTO  IPOAHAIM3UPOBAB
aIMUHUCTPATUBHO- TMPOIEIYPHOE 3aKOHOJATEIbCTBO 3apYyOEXKHBIX CTpaH U
crpadn CHI' MOXHO KOHCTaTHUPOBAThH, UTO B JICCTBYIOIIEM 3aKOHOJATEIIHCTBE
9TUX CTpaH B O00JaCTU AJMUHHUCTPATUBHBIX TMPOLEAYP CYIIECTBYET
JIOCTATOYHOE KOJMYECTBO CXOXKHX W OTIUYUTEIBHBIX HOPM, BKIIIOYCHHE
KOTOPBIX B 3aKOHOJATEIBCTBO B 00JIACTU aIMUHUCTPATUBHBIX npoueayp PT
MOIJI0O OBl CTaTh TOJIOKHUTEIbHBIM HOBIIECTBOM B  OTEYECTBEHHOU
opucnpyaeniiuu. Hanpumep, B 3akone PP mpegycMOTpeHbI COBEPIIEHHO

"8Cwm.: 3akoH Pecny6mmku Kazaxcran «O6 a,Z[I\§l§HI/ICTpaTI/IBHBIX mporexypax» ot 27 Hos6ps 2000
r., Nel107-1I 3PK // Bemomoctu ITapnamenTa Pecrry6miku Kazaxcran. 2000. Ne20. Ct. 379.
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WHBIE BUJIBI IPOLEYP U MOPSIOK MPOBEICHIS IIPOIIETYP, YeM B 3aKOHAX CTPaH
CHI'. B OCHOBHOM B 3aKOHOJATEIbCTBE JTHUX CTPAH PEryJIMPOBAHBI
MPOIEAYPHI, CBSI3aHHBIE C OOpamICHUSIMU TpaxJaaH W WX [MOPSIKOM
PACCMOTPEHHUSI, WIN K€ TOJPOOHO M YETKO OIMUCAHBI IPHUHIMITBI U CTAJHH
aIMUHUCTPATUBHON MPOIEAYPHI, KOTOPBIE TAIOT MPSUMYIIECTBO B BHIHECEHUN
CIpaBeJIMBBIX U NMPaBOMEpPHbIX perieHuil. B To Bpems kak, B PT Bompocsl,
CBSI3aHHBIE C OOPAIICHUSIMH I'PaXKIaH, PEryIupyIOTCs OTAEIbHbIM 3akoHOM PT
«O06 oOpameHusx rpaxaan» oT 14 nexadbps 1996r., Ne343119  BesycrnoBHO,
MOJIOKUTENBHBIM 37IeMeHTOM Kojekca 00 aIMUHUCTpATUBHBIX Mpoleaypax PT
SIBIISIETCS HAJIMYME OMPEeNIEHHBIX HOPM, KOTOPBIX HET B 3aKOHOJATEIhCTBAX
HEKOTOPBIX PACCMOTPEHHBIX CTpaH. K TakuM OTHOCSTCS: TMOJOXEHUs 00
yY4aCTHUKAX aJMUHUCTPATUBHBIX MPOIENYP, MOPSAOK  OCYIIECTBICHUS
MPEICTABUTENILCTBA B QJMHUHHCTPATHBHOM  CYyA€, aJMHHHCTPATHBHOE
MIPOU3BOJICTBO B CY/I€, IeJICHUE aIMUHUCTPATUBHBIX TPOIIEyp HA BUIBI U T. [I.

Anamu3, 0000IIeHHe M HWCCIeAOBaHNWE ACHCTBYIOIIETO 3apyO0eXHOTO
3aKOHOJIATEICTBA 00 aIMUHUCTPATUBHBIX MPOIEAYPaX U 3apyOCIKHOTO OIBITA
(YHKIIMOHUPOBAHUSI WHCTUTYTOB QJIMHHHCTPATHBHBIX TPOLEAYP SBIISIOTCS
HEOOXOIMMBIM  YCIIOBUEM Ppa3BUTHUSI U  CTAHOBIEHUS  HAIIMOHAIBHOTO
3aKOHOJIATENbCTBA B OOJACTH aJIMMHHMCTPATUBHBIX Ipouenyp. BkiroueHue B
HALIMOHAJIbHOE 3aKOHOJATENbCTBO HEKOTOPBIX IOJIOKEHUN, BBIIIEPACCMOT-
PEHHBIX HOPMATUBHO-TIPABOBBIX AKTOB OTAENBHBIX CTpaH, MOTJIO OBl CTaTh
MOJIOKUTETHHBIM (haxTopom B nene YIAyUIIeHUS COCTOSIHUS
AIMUHUCTPATUBHBIX MPOIIEAYp U oOecreyeHns KBaTu(GUIMPOBAHHON 3aIIUTON
nmpaB W cBOOOJ TpaXJaH BO B3aMMOOTHOIICHUSX C WCIOJHUTEIHHBIMU
OpraHamu.

Jluteparypa:
1. AnMuHUCTpaTHBHO-TIpolieccyaabHblid koaekc. [THP. M. 1960.
2. 3axkoH Pecnybnuku benapych «O6 0CHOBaX aIMUHUCTPATUBHBIX
MpoLeayp» oT 28 OKTS0Ops 2008r., Ne433-3
/lwww.pravo.by/webnpa/text.aspRN=h10800433.
3. 3akonH Kreipreizckoit Peciyonmuku «O0 aIMUHUCTPATUBHBIX MPOLEAYpax» OT
1 mapra 2004 r., Nel6//medialawca.org/old/document/-1647. (nata obpaiieHus:
12.05.2012).
4. 3axoH Pecniyonuku Kazaxcran «O6 aIMUHUCTPATUBHBIX IMpolieaypax» oT 27
HOsi6pst 2000 1., Nel07-I1 3PK //Bemomoctu Ilapnamenta PecmyOmuku
Kazaxcran. 2000. Ne20. Ct. 379.
5. 3akoH PT «O0 ob6pameHusx rpaxmaan» ot 14 nekabps 1996 r., Ne343 // AMO
PT. 1996. Ne24. Ct.368. 1998. Nel0. Ct.79. 2006. Nell. Ct.469. 2007. Ne7.
C1.666. 2010. Nel12. Ct.805.
6. Huxepos I'. Y. AnmunnctpatuBHO-polieccyanbHoe npaso CIHIA //
TlNocynapctBo u mpaso. 1997. Ne 12.
7. bepenu LLI. Benrepckoe aqmuHuctpatuBHoe npaso. M. Ilpuniiecc. 1990.
8. Jlopust B.A. AIMUHUCTpATHBHBIN Tpoliecc U ero Koaudukamus. Toumucy.

9 AMO PT. 1996. Ne24. C1.368. 1998. N910.8%T.79. 2006. Nell. Cr.469. 2007. Ne7. Ct.666.
2010. Nel2. C.805.



XAETH XYKYKI. TPABOBAS JKA3HbB. Nel (01) 2013

1986.

9. AIMHHUCTpaTHBHO-IIpolieccyaibHOe MpaBo ['epmanuu: YueOGHoe mocobue.
M. 1996.

10.Tammuran M., [Monsuckuit B. B., Crapunos 0. Il. AamunucrpatuBHOE
MPaBO: UCTOPUSI PA3BUTHUSI U OCHOBHBIE COBpeMEHHbIe KoHIenuu. M., FOpucts,
2002.

11. Manssuna H.b. AiMUHUCTpaTUBHBIE TPOLIEAYPHI B 3apyOEKHBIX CTpaHAX.

12. Ko3bipun A.H. AIMUHUCTpAaTHBHOE IIPAaBO 3apyOeKHBIX cTpaH. //Ko3bipuH
A.H., Hltatuaa M.A., 3exennos A.b. -M., 2003.

13. XamaneBa H.FO. Aamunucrparunas toctuuus CLIA / Xamanesa H.1O.
/[TocynapctBo u mpaBo 1993. Ne 3.

14. JTazapeB 1.M. AaMuHHUCTpaTUBHbBIE MPOLIEAYPHl B cpepe B3aMMOTHOILICHUMN
FpaXJaH M HX OpPraHU3alMili C OpraHaMU UCIIOJHUTEIbHOU Bilactu PO.
Hucce...x.10.H. M. 2002.

15. Tuxuii P.C. IIpoGieMbl mpaBOBOrO PEryJIupOBAHUS aIMUHHCTPATHUBHBIX
nporenyp B Poccuiickoit ®deneparuu  (peruoHAIbHO-TIPABOBOM  ACIIEKT).
Huc.x.10.1H: 12.00.14. Tromens. 2005.

16. HertsipeBa A.E. AnmunucrpatuBHble npouenypsl. Juc.k.10.H: 12.00.14.
M. 2007.

17. 3103un B.A. AJIMUHUCTpATHBHBIE TIPOIEAYPHI: TeOpusl, MpPaKTUKA U
po0sIeMbl 3aKOHOIaTeNIbHOTO peryiupoBanus B PD. [luc...x.10.1: 12.00.14. M.
2007.

Mapudxonos P.H.
AHHOTATCHA

Macpbajian TaH3UMH XYKYKHH PACMHETH MabMYPil 1ap MAMJIAKATXOU XOpUYi
Hap Makona taypuban TapTHOWM TaH3UM Ba IIAKIM MYCTaXKaMKYyHUU
KOHYHUU PACMHETH MabMyp#t Jap MamiIaKaTXOM XOpWUYd Taxymiay Oappaci
Kapga MelaBaJ. XaMYyHUMH Jap Makojla KOHYHTY30pHMU aMalIKyHaHIau
Mamitakatxon xopuuid Ba MM pap Oaxmm pacMuETH MabMypH TaxJIWId
MyKOHMCaBil Kapja MemaBaj. Bobacta 6a mH Macowinm pacMHETH MabMypi 1ap
KonyHryzopun YT mabHHI04 Kap/1a MemIaBa/l.

Mapudxonos P.H.
AHHOTAIMSA
K Bomnpocy npaBoBoii per;iaMeHTaniMu aIMUHICTPATHBHOI MpoIeIypbl B
3apy0eKHBIX CTpaHax

B mybnmukyemoil craThe paccMaTpUBAETCS MPAKTUKA PETYIHMPOBAHUS W
(GOpMBI  3aKOHOJIATEIIBHOTO 3aKpEIUICHUs aJMUHUCTPATUBHBIX TPOILEAYD B
3apyOeKHBIX cTpaHax. [IpOBOIUTCS CpPaBHUTEIBHBIM aHAIU3 JEHCTBYIOIINX
3aKOHOJIATEIbHBIX AKTOB B 00JIACTU 8 IMUHUCTPATHBHBIX ITPOIIETYP HEKOTOPHIX
3apyOexHbIX ctpad u ctpad CHI'. B cBsi3u ¢ 3TuM 0003HaYarOTCS TpOOIEeMHbBIE
ACIIeKThI PEryJIUPOBAHUS aIMUHUCTPATUBHBIX MTPOLEAYP MO 3aKOHOAATEIBCTBY
Pecrry6muku TapKUKUCTaH.

88 Marifkhonov R.N.
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The summary

To question of the legal regulation of the administrative procedure in
foreign country

In the published article the practice of regulation and the forms of
legislative fixation of the administrative procedures in foreign countries and CIS
countries has been discussed. The analysis of existing laws on administrative
procedures of some foreign countries and CIS countries has been also provided.
In this regard, the problematic aspects of regulation of administrative
procedures under the laws of the Republic of Tajikistan were identified.

Boxupnos X. C.*

MOHSATHUE U BUJIbI CPABHUTEJILHOT'O METO/IA
VCCJIEIOBAHMSA CJIEIOB

Kamuaso:xaxo: METOJ I MYKOUCaBH, U3x0, M3IINHOCH, TagKUK,
KpUMUHAJIMCTUKA, YCHKYHH.

KiroueBble ciioBa:  CpaBHUTEIIBHBINA METOI, CITE/IbI, TPACOJIOTHS, HCCIIEIO
BaHUS, KpUMHUHAJIMCTUKA, U3MEPEHUSI.

Keywords: comparaiiye method, traces, Tpaconorus, studies, criminalities,
measurements.

I[J'IH TOIrO, 4TO OBI CO3HATEIILHO IIPUMCHAT CPABHCHUC KdK MCTOIA
IIO3HAHUA IIPpU HIPOU3BOACTBE TPACOJIOTHMYCCKUX OKCIICPTHU3 HEMAJIOBAKHOC
3HAUYCHUC HMECT YACHCHUC 3TUMOJIOTUYECKOM CYOIIHOCTH CaMoOIro CJioBa
«CpaBHECHUCECY. CpaBHCHI/IC, O3HA4Ya€T CpaBHUTHb, TO €CThb «IIOCTABUTL PIAOOM,
COIIOCTABUTD JJId YCTAHOBJICHUSA CXOACTBA UJIN pa3n1/1q1/1;1».120

B PYCCKO - TA’KUKCKOM CJIOBAp€ CJIIOBO «CPABHCHHUEC» IIECPEBCACHO IIO

3HAQYEHWE TIJlaroja «CpPaBHUTb» B CICAYIONIUM CMBICIIE: - MYKOHCa
(x;méc,TaK;K;0C) KapJaH, aHgo3a kapaaH. « MyKoUCaKyHII» U «TAKKOCKYHID» Kak
ClloBa CHHOHMMBI 00O3HauaeT - corocTtaBieHue. YTo kacaeTcs coBa

«KUECKYHID» B OJTHOM MCTOYHUKE KOMMEHTUPYETCS B CMBICIIE «COITOCTABIICHUE»
U «u3MepeHue»!2l, B APYroM MCTOYHUKE HApsAy C «COIOCTaBICHHUEM» M
«M3MEpPEHUEM» elIE XapaKTePHU3UPYeTCs KaK OJUH M3 OCHOBHBIX CPEICTB
(bUK;X,pOIO CPEACTBOM KOTOPOTO, CPABHUBASL BOIIPOCOB IpaBa M3JI0KEHHBIX B
Kapane u B Xaauce, caenaroT BeIBOJ. 122

TakuMm 0Opa3oM, Ha OCHOBE aHAJIM3a ITUMOJIOTHUECKOTO CMBICIA CIIOBO
«CpaBHCHUA» Ha PYCCKOM MU TAIKUKCKOM SA3BIKAX, MOXHO CA€JIaTb BbIBOA O
TOM, 4YTO Ha TaJ)KHUKCKOM M3BIKC CJIOBO «CPABHCHHUEC» BBIPAXACTCA OIBYM
CIIOBaMH «MyKouca» U «kuéc». [Ipuyem ClI0BO «MyKOMCa» MCIIOJB3YeTCs IPU
CpaBHEHUHU (U3MUYECKUX OOBEKTOB, B CMBICIIE comocTaBiieHus. Hampumep, npu
CpaBHEHUU THIICOBOTO CJIENKa 0OBEMHOTO CJIe/Ia C MOJIOIIBOI 00YBH.

120 CrioBaps pycckoro si3bika // CoctaButens C.U. Oxeros Uza-e tperbe. M.: 1953. C. 702.
CrnoBapp TaJPKUKCKOTO s3bIKa. B 1ByX TOMax.8"50M 2. N3a-Bo «CoBeTcKas DHIUKIONEINDY. M.:

-1969. C.688.

22T amxrKCcKas coBeTcKas SHIMKIONEHs. ToM 8. Hyman6e. 1988. C. 298.
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Taxoil BWJ CpaBHEHUs HA3bIBACTCSI «MYKOHCa» MIIM «TaKKOC», TO €CTh
comocraBieHue. Ecmu 00BEKTOM CpaBHEHHMS] HOCUT WHTEIUICKTYaTbHBIM
XapakKTep, TO HCIOJB3YETCs CI0BO «Ku€c». Hampumep, nmpu cpaBHUTEIBHOM
WCCIIEIOBAHUSAX HOPM TIpaBa.

ITockomnbky cienpbl, UX MOJIETU U CIIEA000pa3yIolre OObEKThI SBIISIOTCS
(bU3HUECKUMU, TIPH MPOU3BOICTBE TPACOJIOTUIECKHIX IKCIIEPTU3 1IETIECO00PA3HO
HCIIOJIB30BAaTh CIIOBO «CPaBHEHHME» B CMbICIE comocTaBiacHus. OmHako
crienruyeckass OCOOCHHOCTb HASHTU(UKAIIMOHHBIX HCCIIEIOBAHUE CJIEA0B
3aKJTFOYAETCSl B TOM, YTO TOJIBKO JIUIIb COTIOCTABJICHUEM THHAMUYECKHX CJIE/IOB
BONIPOC 00 MIASHTUYHOCTH CIIe000pa3YIONIUX O0OBEKTOB PEIIUT HEBO3MOXKHO.
Hampuwmep, uccienoBanme caeioB pexynmx 0ObEeKTOB, TO €CTh JUHAMUYECKUX
CIIEZIOB TOJIBKO COTIOCTABJICHUEM PEIIUT UX UJCHTUYHOCTU HE MPEACTABISCTCS
BO3MOXHBIM. JIJIsi pelieHuss 3TOTO BOMpPOCa BO3HUKAET HEOOXOIUMOCTh
MIPUMEHSITh U METOJIa COBMEIIIEHUE KaK Pa3HOBUIHOCTH METOa CPABHEHHSI.

Taxoii BBIBOI HE O3Ha4acT, 4YTO B KPUMHHAJIMCTHUKC BOO6H_IG n Iipu
IMPpOU3BOACTBEC TPpaCOJIOTNYCCKHX IKCIICPTU3, Inpu IMPOBCACHUUN
KPUMUHAJIUCTUUICCKUX  HAYUYHO-HCCIICJOBATCIIbCKUX pa60T, B 4YaCTHOCTH
CPpaBHCHHEC BO BTOPOM CMBLICIIC «KUEC» HE HCIIOJIB3YCTCA. Ha060p0T, n I1Ipu
MPpOU3BOACTBE TPACOIIOTUYCCKUX IKCIICPTHU3 U TEM OoJtee Inpu IMpoOBCACHHUHA
KPUMHUHAJIUCTUICCKUX Hay4YHO-UCCIICJOBATCIIbCKUX pa60T HIMPOKO
HCIIOJIb3YCTCA CPABHCHUC KW BO BTOPOM CMBICIIC CJIOBA. Tax xak u Ipu
IMPOU3BOACTBC TPACOJIOTMUYCCKUX IKCIICPTU3 U ITPOBCACHUC KPUMHHA- JIMYCCKHUX
Hay4YHO HUCCIICAO0BATCIIBCKUX pa60T IIOCTOSAHHO CPaBHHUBAIOTCA n
HHTCJIJICKTYAJIbHBIC OOBEKTHI. HaanMep, IIpU IMPOU3BOACTBC TPACOJIOTHIYCCKUX
IKCIICPTHU3 Hapsay € COIIOCTABJICHUECM CJICd WJIIN €0 (1)H3H‘ICCKOI>'I MoACIn C
MMOIOLIBOM n0)103peBaeMoy”1 O6yBI/I OJHOBPEMECHHO CPaBHHBACTCA
I/I,Z[eHTI/I(i)I/IKaL[I/IOHHbIe U 4YTO HUMECT BaXHOC 3HAUYCHUC, CPABHHUBACTCA
OTHOCHUTCIIbHAA UX YCTOﬁqHBOCTB M UX 4aCTOTa BCTPEHACMOCTHU.

B ¢dwumocopcknx Haykax W B HayKe KPUMHUHATUCTUKH CPaBHEHUS
IMOHUMAETCSI, KOHEYHO, Ha OCHOBE €€ 3TUMOJIOTMYECKOH 3HaUeHne, KaK OJUH U3
oOmeHayuyHblx MeTonoB Tmo3HaHusg. Tak, H.M.KongakoB onpenensier
CpaBHEHHE cienyromuM ooOpa3om: - «CpaBHEHHME OJWH U3 OCHOBHBIX
JIOTUYECKUX TIPUEMOB TTO3HAHUS BHEITHETO MUpa».!2? B maHHOM cyxaeHue Ha
MECTO «METO/J» WCIIOJIb30BaH CJIOBO «IPHEM», UYTO TakKxke O0O0O3HaYaeT
«meroa». OgHAKO aBTOp OTpaHUYUBAET c(hepbl MPUMEHEHHS CPABHUTEILHOTO
METOJa TOJIbKO HAayKOH JIOTMKH. DTO TOHATHO, TaK KaK IPEAMET €ero
WCCIIeIOBAHUS SIBIISIETCS IMTPOOJIEMBI JIOTUKH.

Eme B 1977 ronmy P.C. beinkuH TOHSTHE CpaBHEHHE OMPEACIIHII
CIIETYIOIIMM 00pa3oM: - «MeToJI CpaBHEHHUs 3aKJIFOYAETCsS B OJTHOBPEMEHHOM
COOTHOCHUTEIILHOM HCCIIEJOBAHMM M OIICHKE OOIMX IS JOBYX WIM Ooliee
OOBEKTOB CBOWCTB WM TNpu3HakoB. CpaBHEHHE TIPEACTaBIIsIeT COOOMH,
MPOJOJDKAET OH, - JIOTMYECKYIO OIepaluio, MpU IMPOU3BOJCTBE KOTOPOM
MMPUMEHSIOTCS TaKHE MPUEMBI JIOTUUECKOTO MBIIIJIEHUS, KaK aHaJu3 U CUHTE3,

123 HuT. mo pa6. Tune A.A., llIBekos I'.B. Cpagﬂl/ITeHLHHﬁ METOJ] B IOPHINYECKUX TUCIUTUINHAX.

M.: «Bricmias mxkomnay. 1978. C. 6.
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abcTpakums, 0000IIeHNe U aHAIIOTHS. 124

Taxum 06pa30M, Ha OCHOBC I3THMOJIOTHUYCCKOI'O COACPKAHHUU CIIOBO
«CpaBHECHHUE» W aHaAJIM3a PA3JIMYHBIX OIIPCACICHUA ITOHATHUEC CPABHCHHH Kak
OJHOI'O U3 O6H_IeHay"IHI>IX MCTOAOB ITO3HAHUA MOXHO IIPCJIarath CICAYIOIICC
OIIPCACIICHUU CPABHUTCIIBHOI'O TPACOJIOTHYCCKOT'O METOJa UCCIICIOBAHU .

CpaBHeHI/ISI - OOUH n3 O6H_ICHay‘-IHbIX METOOJOB IIO3HAHUA
3aKJIIOYAIONIEeecss B COMOCTAaBJIEHUS JBYX U 0o0Jiee COMOCTaBHUMBIX OOBEKTOB,
KOTOPOE HCIIOJB3YeTCsS B LEISAX YCTAHOBJIECHUS WICHTU(DHKAIMA WK ee
OTCYTCTBHU. N3 »sToro onpeaciicHuss BHAHO, 4YTO CYHIHOCTb CpPAaBHCHUA
3aKJIIOYAETCS. B COIMOCTABJICHUM, OOSI3aTeNIbHO JIBYX U 00Jee COMOCTABUMBIX
o0bekTOoB. [lajee yka3zaHbl IIeIb CpPaBHEHUS YCTAHOBJICHHWE OOBEKTUBHOM
NCTHUHBI.

N3BecTHO, UYTO  3HAUMTEIbHAs]  YAaCTh  KPUMHUHAJIUCTHYECKOIO
HCCTIeIOBAHUSISIBIIACTCS UACHTU(DUKALIMOHHBIE HccieqoBanus. UYTo Kacaercs
TPACOJIOTUYECKUX JKCHEPTU3 TO 3aJadyaMU UX B OCHOBHOM, 3aKIIIOYAeTCs B
YCTAHOBJIEHUU MJEHTUYHOCTU cjenoobpasyonmx o0bektoB. Hampumep,
HCCTIeIOBAHUEM CIIEIOB PYK, O0COii HOTH, 3y0OB, HOT'TEH, I'y0 U IPyrux yacren
Tela YCTAHABIMBAETCS WACHTHMYHOCTh dYelloBeka. Mnm mo ciemam opyauu
B3JIOMa YCTAHABIMBAETCS MJIEHTUYHOCTh KOHKPETHOI'O 3K3eMIUIsipa OpyIuu
B3JIOMA U T.II.

HMmerorcs  aHamoruyHble K =~ CPAaBHUTEIIBHOMY  MCCIIEAOBAHMUIO,
oOIIeHayUYHble METOJIbl MO3HaHUs. K HUM, IO COAEPKAHUIO IPEXK]IE BCETO
OTHOCSITCS, U3MEPEHUE, BO-BTOPBIX, AHAJIOIUS U MOAEIUpOBaHUE. B cBsA3M ¢
9TUM BO3HHUKAET HEOOXOIUMOCTh HAa UX CPABHUTEIILHOE UCCIIEIOBAHUE, YTO Obl
MPO3pPAYHO MPEACTABUT, B YEM OHU COBIAJAIOT U B UEM UX OTIMNYUS.

N3mepenue, - HanmucaHo B puitocockoMm cioBape, - MO3HABATEIbHBIN
MPOLIECC, OCYLIECTBIIsIeMast HA SMIMPUYECKOM YPOBHE HAYUHOTO UCCIIEAOBAHUS
U BKJIIOYAIOLIASl ONpEAeNieHUE XapaKTEPUCTUK (Beca, IJIMHBI, KOOPAMHAT,
CKOPOCTH M TIp.) MaTepHaIbHbIX OOBEKTOB C IMOMOIIBIO COOTBETCTBYIOIINX
U3MEPUTENIbHBIX MPUOOPOB. B KOHEUHOM cuere, Jajiee OTMEUEHO B ITOM
cloBape, HW3MEpPEHHe CBOJIUTCS K cpaBHeHHMIO (paspsaka Hama X.B.)
U3MEPSIEMOM BEJIMYMHBI C HEKOTOPOM OJHOPOIHOM C HEM BEJIMUYMHOM, TPUHATOU
B KQUECTBE 3TaJIOHA (€IUHULIbI). !

Kak ocob6o oTmeueHo, B 3TOM OIIpe/elIeHUE NMOHSATUU H3MEpPEHHE, UYTO
OHO, B KOHEYHOM CU€TE, TO €CTh IO CYIIECTBY CBOJUTCS K CPABHEHUIO, TAK KaK 1
MpU CPABHUTEILHOM UCCIIEIOBAHUU U B MIPOLIECCE U3MEPEHUSI CPABHUBAIOTCS JBE
00BEKTBI MEX1y COOO0I, B pe3yIbTaTe KOTOPOI'O YCTAHABINBAETCS COOTBETCTBUS
Mexay HUMU. IMEHHO B 3TOM COBMNAIaI0T METO/Ibl CpaBHEHUS U n3Mepenue. Bo
BCEX OCTAJIbHBIX MPU3HAKAX CPAaBHEHMsSI OTJIMYAeTCs OT u3Mmepenus. I[lpexne
BCEro, MX OTJIMYMS 3aKIIOYaeTCsl B O0OBEKTax cpaBHeHUs. Tak, eclin 0OBbeKThbI

"Benknn P.C. Kypc coserckoii kpumunamuctuki. Tom 1. M.: 1977, - C. 248. On xe.: O6mast

TEOpHS COBETCKON KPUMUHATUCTUKU. 1371-BO CagiiTOBCKOFO yHuBepcureta. 1986. - C. 323.
BOunocodekuii caoaps / Tlox pex. M.M. Posérans. Usx. tperse. M. 1972. C. 143.
105
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CpPaBHEHUSI IIPU CPABHUTEIBHOM HCCIEIOBAHUS SIBIISIOTCS. COIMOCTABUMBIE, TO
€CTh OJHOPOJAHBIEC, CXO/IHbIE KAaK B MHTEJUIEKTyaJIbHOM, TaK U B (PU3HMUYECKOM
OTHOIIEHUSAX, TO TPU U3MEPEHUSIX OOBEKTHl CpaBHEHHUS, XOTS B
HWHTEJUICKTYaJbHOM  CMBICIE COIMOCTABUMBIE (KWJIOTPAMMBI, CAHTUMETPBI,
(BpEMEHHO - MPOCTPAHCTBEHHOM - KUJIOMETP, 4ac) TO (PU3NUYECKOM CMBICIIE OHU
HeconoctaBumble. Hampumep, m3mepenusix Beca. B kaudecTBe eIUHMIIBI WU
sTasioHa BbicTymaeT rupsl (1 kr, 5 xr, 100 Xr 1 T. o) C OJIHOI CTOPOHBI C APYTOit
CTOPOHBI, B Ka4yeCTBE H3MEPSIEMBIX BBICTYIAIOT BCEBO3MOXXHbIE OOBEKTHI -
3epHO, caxap, Macio, GpPyKTbl U T.J. A NpPU U3MEPEHUSX MPOCTPAHCTBO B
Ka4yeCcTBE ITAJIOHA BBICTYNAIOT JUHEHKHU, METPOBBIC JICHTBI, IITAHTCHIIUPKYJIU, a
B Ka4yeCTBE HU3MEPSEMBIX BCEBO3MOXHBIE MPOCTPAHCTBA, MPUYEM PAZTUYHOTO
XapakTtepa - IJIMHa, BBICOTA, IITyONHA U T.11.

HCCMOTpH Ha TO, YTO CPABHCHHUC HaApAAy CXOACTBOM C H3MCPCHHCM
CYmMIECTBEHHO  OT/IMYACT OT nocilegHel B  TOXe BpEMsia B IIpoLecce
CPAaBHHUTCIIbBHOI'O UCCIICAOBAHUA HINPOKO ITPUMCHSACTCA U MCTOA U3MCPCHUA.

HaGmronaercs:, B onpeaesieHHON CTeNeH!, CXOJCTBA CPABHEHUS C IPYTUM
O6H_I6Hay‘~IH]':>IM MCTOAOM ITO3HAHHUSA KOTOPBIM SABJISACTCSA aHAJIOT'HA.

CI10BO «aHAJIOTH» MMpoucCxoauT OT I'p€YCCKOro CJIOBO «analogia» qTo
o0o3HayvaeT CXOACTBO. HOSTOMy dHaJIOTUs OIPCACIICTCA KaK CXOACTBO
HCTOXICCTBCHHBIX OOBEKTOB B HCKOTOPLIX CTOPOHAX, KAYCCTBAX, OTHOIICHUAX.

BeigBuraembie K aHAJIOTUU YCIIOBUU OoJjiee yOGAUTEILHO JOKA3bIBAET HA
CKOJIBKO CXO/THBI aHAJIOTUSI C CpaBHEHHEM. Tak, JIsl TOro 4TOObI
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JIOTUYECKHE BBLIBOJBI BHIThIKAEMbIE M3 aHAJIOTUM OBLIM OoJiee JOCTOBCPHBIMU K
Hel MNpEaABABIIACTCS CIICAYOIINUEC Tpe60BaHI/IH§

1. aHaJIOTHs JOJDKHA OOOCHOBBIBATHCS HA CYIIECTBEHHBIX IPU3HAKAX U
M0 BO3MOXHOCTH Ha OOJIBIIIEM YHUCIIE CXOJHBIX CBOWCTB CpaBHUBAaEMBIX
00BEKTOB;

2. CBSI3b MPHU3HAKA, OTHOCHUTEIBHO KOTOPOTO JENIaeTCsl BBIBOJ, C
0OHApY)XCHHBIMH B OOBEKTaX OOIIMMHU MPU3HAKAMU JOJDKHBI OBITh, BO3MOYXHO
0oJiee TeCHOI;

3. aHaJIorus HE JOJDKHA BECTH K 3aKJIIIOUCHUIO O CXOACTBE OOBEKTOB
BO BCCX IIPU3HAKAX;

4. BBIBOJ MO aHAJOTUM OOJDKEH HOMOJIHSTCS HCCIEAOBAHUEM pa3anI/H71
" JO0Ka3aTCJIbCTBOM TOI'O, UTO 3THU pa3/IN4Us HEC MOT'YT CIIYKUTD
7

OCHOBAHHEM OTKa3a OT BbBIBOJOB I1O aHAJIOT'NH.

W3 BhlIEIpUBEIEHHBIX YCIOBUN, MPEABSIBISIEMbIX K aHAJOTMU BUJIHO,
YTO, HAa CKOJIbKO OHA CXOJHA C METOJIOM CpaBHEHMs. Bo - mepBbIX MpU aHAIOTUU
KaK MpU CPAaBHEHUU MTPOU3ZBOIUTCS COMOCTABICHUS IBYX U 00jiee 0OBEKTOB; BO -
BTOPBIX, JIOTUYECKHI BBIBOJI OCHOBBIBAETCS HA COBIAJICHUE WM pa3nuuus «0oee
TECHBIX», TO €CTh 00JIee OTHOPOJIHBIX MPU3HAKAX CPABHUBAEMbBIX OOBEKTOB.

B-TpeTI)I/IX, BbIBOA OOJDKCH JOIIOJHATHBCA HCCICAOBAHHEM IIPHU3HAKOB
pa3Iu4uil.

B takom ciywae, uem otiuuaercs cpaBHeHue oT aHaioruu? Ilpexne
BCEro, OTJIMUUSI CPABHEHUE OT AHAJIOTUU MPEAYCMOTPEHO B CaMOM OIpeAesieHun
MOHATUU aHaJloruu. B 4YacTHOCTM B HEH OTMEUEHO, 4YTO MPHU aAHAJIOTUU
JIOCTATOYHO COBMAJIEHUE «HETOXIAECTBEHHBIX» OOBEKTOB. M3BECTHO, UTO mNpu
CPaBHUTEJIbHBIX UCCIIEIOBAHUSAX COIIOCTABJISIETCS CONIOCTaBUMBIE
«TOXJIECTBEHHBIE» OOBEKTHI.

KpOMe 9TOI0 OTINYMA, ]I BbIBOJA IIO aHAJIOI'MU HEO003aTEIbHO
COBIMIaACHUC BCEX IIPHU3HAKOB, a4 MOJ4 BbIBOJA IIO CPABHCHHUIO, KAaK H3BCCTHO,
HeO6XOI[I/IMO COBIIaJAICHUEC BCCX IIPU3HAKOB CPABHHUBACMbIX OOBEKTOB.

Ecnmu mpu cpaBHEHUH COIOCTABIISIOTCS OJHOPOHBIC, COMOCTAaBHUMbIC
00BEKTBI, TO MIPU AHAJOTUU OOBEKTAMHU CPABHEHHUSI MOTYT OBITh M Pa3HOPOHBIC
OOBEKTHI.

CpaBHUTEIBHBIA METOJT UCCIICIOBAHMS, B HEKOTOPBIX B CBOMX ITPU3HAKAX
CXOAHBI C TaKuM Haubojiee pacCHpOCTPAHCHHBIM METOJAOM  HAyYHOTO
MCCIICIOBAHUS, KOTOPBIM SIBJISICTCS MOJICJIUPOBAHUE.

ClloBO «MOJENb» MPOUCXOTUT OT (ppaHIy3ckoro cioBo «modele» yto
obo3HauaeT obpaseln, Mpoodpas, BOCIPOU3BEICHUE MPEAMETa B YMEHBIIIEHHOM
WM yBeTU4YeHHOM Buje. [IoTpeOHOCTh B UCKYCCTBEHHOM BHJIE€ CO3[IaHUE MO
BO3HHMKAeT TOI/a, KOTJa WCCIEAOBAHUE HEMOCPEICTBEHHO CaMOro OOBEeKTa
3aTPYAHUTENBHO,  JTOPOTO, Tpe6yeT93 CIIMIIKOM  JJIUTEIIBHOTO  BpPEMEHH,
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HECOOCTYIIHO H T.II. HMMCHHO CO3JaHUC MOJCIN 0o0BeKTa UCCIICEAOBAaHUA H
Ha3bIBACTCA MOJACIIMPOBAHUCM.

MOI[CJ'II/IpOBaHI/IIO, KaK OJHOMY U3 O6H.I€Hay‘-IHbIX METOOOB UCCIICAOBAHUNA
NpEABABIIACTCA OIIPCACIICHHBIC TpC6OBaHI/IH. HpC}KI[C BCCTO, MCXKIAY MOICJIIbIO U
00BEKTOM HCCIICJOBAHNA, TO €CTh OpUTI'MHAJIA JOJDKHO CYIIECTBOBATb U3BECCTHOC
HOI[OGI/Ie, B OHpCﬂCJ’ICHHOfI CTCIICHHU OJHOPOAHOCTD. Taxkas OJHOPOAHOCTDb MOXET
BbIPAXaTbCsA 1Moo B CXOACTBE (l)I/ISI/ILICCKI/IX XaPaKTCPHUCTUK MOICIIN U O6"beKTa,
1mbo B CXOACTBE (I)yHKLIPIIZ, OCYHICCTBIIACMbBIX MOZICIIBIO U O6"beKTOM, oo B
TOXAOECTBE MATEMATHYCCKOI'O OITMCAaHUS KITOBECACHU A 00BbeKTa M er0 MOJEIIH.

ECTGCTBGHHO, HYTO AJId TOTO YTOOBI BBIITOJHUT NEPECUYUCICHHBIC YCIIOBUSA
MOACIIMPOBAHUA IMPUXOAUTCA ITOCTOAHHO CpPAaBHHUBATDL CO3JaBaeMOM MOJIENU C
OTACIBbHBIMU J3JICMCHTAMU oOBeKTa - OpuUruHasia. 9T0 pa3B€ HC 3HAYUTDL, 4YTO
OCHOBOH MOACTIUPOBAHUSA COCTABIIACT TAKXEC CPABHCHUC.

KoneuHo, mMonmenupoBaHue U CpaBHEHHUE SIBIISIIOTCS CAMOCTOSITEIbHBIMU
oOIeHAyYHBIMU MeToAaMu TMo3HaHus. [loaTomy Mexay HHUMH, Hapsagy
MpU3HAKAMHU COBMAJEHUS WMeETcss W pasnuums. [lpexxae Bcero, mnpu
MOJETUPOBAHUSI CPABHEHHE MEXAY OPHUTMHAIIOM U CO31aBA€MbIM MOJIEIBIO
OCYIIIECTBIISIETCS MBICTIEHHO, TIOCKOJIBKY MOJENb, 10 CPABHEHHUIO C OPUTHHATIOM
MOXeT OBbITh CO37JaHa WM OOJBIIOrO WM MEHbIIEro pa3Mepa. ToJbKo mocie
3aBEpIIEHUsT MOJENNU BO3MOXXHO (DPU3MUECKOE COIMOCTABIEHUS MOCIEIHErO C
opuruHasioM. IIpu 3ToM cyOBeKT MO3HAHUS ANPUOPHO, TO €CTh 3apaHee 3HaeT,
YTO MOJIENIb WU OOJIbIIE MO pa3Mepy WU MEHbIIe 4eM OpUruHasil. OJHAKO OHU
JTOJDKHBI  COBIMAAATh MEXAy Cco0OiM MO CTPYKType U TIO MPHUHIUITY
(dbyHKIIMOHUpOBaHUE. 120

BbiBO TpU CpaBHUTENHHOM MCCIIEAOBAHUE JIENAeTCsl, KaK M3BECTHO, Ha
OCHOBE COBHAACHMUS WM pa3iauuus (U3MYeCKUX MpPU3HAKOB, a IIpU
MOJETUPOBAHUE BBIBOJ [IeaeTCs Ha OCHOBE COBIMAJCHUS WIM OTIUYUS
(DYHKIIMOHATBHBIX TMPU3HAKOB MOJEIM U OpUTMHaia. Ha OCHOBE pa3iIHYHBIX
KPUTEpUI, CPABHUTEIIBHOTO METO/1a UCCIIEIOBAHUS, IEIAT HA PA3TIUYHbBIC BUJIBL.

Kax sBcTByeT, U3 JIUTEpATypHBIX MUCTOYHUKOB CPABHUTEIBLHOIO METOAA
HCCIIEIOBAHUS 110 OOBEKTY MO3HAHUS PA3ACIISIIOT HA CPABHUTEIBHYIO aHATOMMUIO,
CPaBHUTEJIbHOM JIMHTBUCTUKH, CPABHUTEIBHONH reorpaduu, CpaBHUTEIbHYIO
npaBa 4 T.I. DTU OTPACIM HAyKH, Kak nmpaBmwibHO oTMeuatoT A.A. Tuse u I'.B.
[I1BexoB, MOABWINCH B Pe3YyJbTAaTe MIUPOKOrO IMPUMEHEHHUS CPABHUTEIBHOTO
METOJa WCCIAENOBAHMUS TIPU MPOBEACHUS HAYYHOUCCIEAOBATENIbCKUX padoT
COOTBETCTBYIOIIUX OOBEKTOB ITO3HAHUS. 127

TTosBnenus BBIICIICPCUYNCIICHHBIX BHJOB CPABHUTCIBLHOI'O METOHA IIO
OoTpacC/isIM HAYKH M UX POJIM B PA3BUTHUH YCITOBCUYCCKOI'O ITO3HAHHA PA3JIMYHBIX

'2I'panosckuii I'. JI. MozaenupoBanue B Tpacoioruu. Bompocs coBpemenHoit Tpacosnoruu // C6.
Hayd. TpyaoB. Ne 36. M.: 1978. C. 3

" Tune A.A., IlIBexos I'.B. CpaBHUTEIbHBII METOJ B IOPHIMUYECKUX AMCUMILIHHAX. U31. 2 M.:
Bricmas mixona, 1978. C.16.
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€CTECTBEHHBIX M OOIIECTBEHHBIX SBJICHUH, B CBOE BpeMs BBICOKO olleHWIH K.
Mapkc u @. Ourenbc. OHM OTMETWIM, YTO IMOSIBJISBIIMECS HOBbIE HAYKHU
JIOCTUTJIM OOJIBIINX YCIIEXOB JIMIIb Oylarogapsi CPaBHEHUIO U YCTAHOBJICHUIO
pasnuuuii B cdepe CpaBHUBAEMBIX OOBEKTOB U B KOTOPBIX CpaBHEHUE
npuoOpeTraeT oOIe3HAYHBIN XapaKTep, - C TAKUMHA HayKaMH, KaK CpaBHUTEIbHAS
aHaToOMHs, 0OTaHUKa, SI3bIKO3HAHUE U T.J1.!28

[MosiBnenueM, GpopmMupoBaHUEM W BHEIPEHUEM B KU3Hb CPABHHUTEIIHHO-
MPaBOBOTO METOJA MO3HAHUS JOCTUTHYTHI OOJIBIINE YCIEXU B Aelie pa3padoTKu
Y MPUHSTAE HOBBIX 3aKOHOJATEIbHBIX AKTOB B TTOCTCOBETCKUX CTPAHAX - YJICHOB
CHI'. B uactaoctun B Pecnybnmuxe Tamxukucran (PT) paboueit rpymmoii mo
pa3paborke mpoekta HOBOW KoHcTUTYIMM OBUIM TPOBEACHBI CPABHUTEIBHOE
ncciaenoBanue HopMm Tmipoekta ¢ HopMmamu Koucrurymuu CIIA, KHP, PO,
I'epmanuu, Tomranguum u psan apyrux crpaH EBpomsi, Amepuku u Asuu. B
pesynbTate 3Toro B 1994 romy mytém mpoBeneHus pedepeHayMa ObLI MPUHSTH
Koncrutynus PT.

Nnn pns Toro, uto 4ToObl cocTaBuTh IpoekTa Koaekca wucnongHeHus
yrojioBHbIX Haka3aHuu PT (B P® - aHaIOrMYHbBIM KOJEKC HAa3bIBAETCSI YTOJOBHO
HCIIOJTHUTENbHBIM KojaekcoM P® - X. B.) Obuiu nmpoBeeHbl CpaBHEHUE MTPOEKTA
konekca PT ¢ MopnenbHbiM PekoMeHaTeNbHbIM YTOJIOBHO - MCHOJIHUTEIbHBIM
kozekcoM juis rocyaapers-wieHoB CHI' B mpunsaroro B 1996 roay, Tak xe 06bL10
MPOBEJIEHO CpPaBHUTENbHOE HuccleqoBaHue ¢ McnpaBUTenbHO-TPYAOBBIM
konekcoMm Tamxukckoit CCP 1970 rona ¢ McnpaBuTeabHO-TPYIOBBIM KOAEKCOM
PCDCP 1924 rona, OcHOBOI yTrOJIOBHO - UCIOJHUTEIBHOTO 3aKOHOAATEIBCTBO
Coro3a CCP u Coroznbix Pecriybnux 1991 romga, MUHMMaIbHBIMU CTaHAAPTAMU
npaBuil oOpaimieHuss ¢  3akiaoyeHHbIMU 1957 roma u  YromoBHo -
WCIIOJIHUTEILHBIMU  KOJEKCaMU psia 3apyOekHbIX cTpaH. B  pesynbrate
MPOBEJIEHHBIX CPABHUTEIIBHO - TPABOBBIX PAa0OT pa3pabOTaHO U MapIaMEHTOM B
2001 roxgy npunsita HOBbIM Konekc ncnosHeHus yrojaoBHbIX Haka3aHnuu PT.

N3 1npuBeneHHBIX MNPUMEPOB CPABHUTEIBHOIO HOPMOTBOPYECTBA,
JIOTUYECKHU BBITEKAET BBIBOJ O TOM, YTO €CIIH B 00J1aCTH HAYKU KPUMUHAITUCTHKA
HIMPOKO BHEJPUT CPABHUTEIIBHOTO METOAA TMO3HAHUs, B ONvKaiieM OyayiiemMm
dbopMmupyeTcsi HOBBIM OTpacib IOPUANYECKON HAyKHM - CpaBHUTEIbHAS
KPUMHHAJIMCTUKA. B CBOIO ouepeap OHA JACT HOBBIM MMIYJIbC PA3BUTUU CAMOM
HAayKl KPUMHUHAJIUCTUKM W KaK NPAKTUUECKUM pPe3yIbTaT - CIOCOOCTBYET
MOBBIIIEHUIO  KAa4eCTBA  KPUMUHAIMCTHYECKMX  OJKCIEpTH3  BooOmEe U
TPACOJIOTMYECKUX 3KCIEPTH3 B YACTHOCTU. bojee TOro cpaBHUTEIbHAA
KPUMUHAIMCTHKA CIIOCOOCTBOBAJIa OBl 3HAYMTEIIBHOMY COKPAIIEHUIO CPOKOB
3TOrO, HaunboIee pacopoOCTPAHEHHOT O, u 4acTo MMPOBOJIUMOTO
KPUMHUHAIMCTUYECKUX  3KCIEPTH3, KAKOBBIM  SIBIISIETCS  TPacoJOruyeckas
JKCIEPTHU3A.

I[J'IH TOrO0 4YTOOBI CPaBHHUTCJ/IbHAA KPHUMUHAJIUCTHUKA BBIIIOJIHUIIA 3Ty

2Mapxc K. i Durensc @. Cou., T..3. C. 443,
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Muccrio 3¢ (}eKTUBHA, BOZHUKAET HEOOXOAUMOCTh B Ka4eCTBE IMEPBOOUYEPETHBIX
3a7a9 Ha pa3paboTKy BOMPOCOB KIIACCH(UKAIMA BUJIOB CPaBHHUTEIILHOTO
HCCIICMTOBAHUN HCITOJIB3YEMBIX TIPH MMPOU3BOJCTBE TPACOIOTHUCCKHUX IKCIIEPTH3.
DTOT BOMIPOC, KaK SBCTBYET M3 CTPAHUIL CICIUAITLHON JIUTEPATYPhI, PACCMOTPEH
cnabo. Ha wHam B3rISA  CpaBHUTENBHBIM METOJ TPH  IIPOU3BOJCTBE
TPACOJOTHYCCKUX JIKCIEPTHU3 pa3JeisieTcs, TMpPekIe BCEro, IO OOBEKTY
ncciaenoBanus. IToCKOIBKY OOBEKTOM CPaBHUTEIIBHOTO WCCIACAOBAHUS IIPU
MMPOU3BOACTBE TPACOJIOTHYECKUX IKCIEPTU3 SIBISIOTCS CIIEIBI B Y3KOM CMBICIIE
CIIOBO, OHHM, TO €CTb CIIe[Ibl, KaK W3BECTHO, JIEIATCI Ha CTaTHYECKHE W
JTUHAMHYECKHe, OOBEMHBIE M ITIOBEPXHOCTHBIC, BHJIMUMBIE W HEBUJIHNMEIE,
JIOKaJTbHBIE W TepudepuuecKkrue, TePMUUYECKHE W MEXaHMYEeCKHe W HaKOHEII,
OBIBAIOT KOMOMHUPOBAHHBIMU.

KpOMe 3TOH KJ'IaCCI/I(I)I/IKaI_[I/II/I, HpOI/IBBC,I[CHHblf/'I Ha OCHOBE MCXaHH3Ma
O6pa30BaHI/IH CJIEOO0B, UMCCTCA TpadUuIIHMOHHAA KHaCCI/I(bI/IKaI_II/IH IMPOU3BCACHHAA
Ha OCHOBC CJ'ICI[OO6p8.3yIOIJ_II/IX o0bekToB. I1o OTOMY IIPpUHOUITY CIICABI JCIATCA HA
CJIEOabl PYK, CICAbl HOI', CIICAbl OPYAHWH B3JIOMaA, CJICAbl TPAHCIIOPTHBIX CPCACTB,
CJICABI ) KUBOTHBIX, CIICABI HOI'TeH " 3y6OB U T. II.

AHaJ'II/IS, IMPUBCACHHBIX BBIIIIC KJ'IaCCI/I(i)I/IKaI_II/II/I CJIICAOB n ux
COIIOCTABJICHUA C XAPAKTCPOM CpPABHUTCIIBHOIO MUCCIICAOBAHUA ITIO3BOJIAIOT
caciiatb BBIBOJ O TOM, 4YTO CPABHUTCIIBHOIO MCETOHdAa HCCICAOBAHUA IIpU
IIPOU3BOACTBE TPACOJIOIHYCCKUX OKCIIEPTU3 [OCIUTh Ha pPa3/IMYHBIC BHIbI
I_[CJ'ICCOO6p213HO Ha OCHOBE ACJICHUE CIICA0B HAa CTATHYCCKUEC N JTMHAMUWYCCKUE, TO
€CThb Ha OCHOBC MEXaHHU3Ma O6p330BaHI/IH CJIICOOB. CHCHOB&TCJ’IBHO,
CPAaBHHUTCIIbBHOI'O METOJAa HCCICAOBAHHA IIPpU IIPOMU3BOJACTBE TPACOJIOTIHMYCCKUX
OKCIIEPTU3 MOXKXHO ACIIUT HA CIICAYIOIIHUC I'PYIIIIbI:

- CPaABHUTCIIbBHOC UCCIICAOBAHUC CTATUYCCKUX CIICIOB,

- CPaBHUTCIIBHOC UCCIICA0BAHNEC JTUHAMUYCCKUX CJIICIOB.

IMox craTuyecKUMHU ClleaMyd IMOHMMAETCS TAaKUX CJIe0B, HAa KOTOPBIX
MPU3HAK «TOYKa» CJIe1000pa3yIoIero 00beKTa OTOOPAXKAETCS B BUAEC «TOUYKI.
YMECTHO OTMETUTH, UTO JIEICHUE CIIEOB HA «CTATUYECKUE» U «IMHAMHYECKUE
Cyry0o yCJI0BHO, TaK Kak 0€3 MeXaHWUYECKOTO JIBUKEHUS CIIebl HE 00pa3yroTcs.

HOI[ JUHAMUYCCKUMU CIICJaMU ITOHUMACTCA TAKUX CJIICJOB Ha KOTOPLIX
MPU3HAK «TOYKa» CIeI000pa3yomiero o0beKTa OTOOpakaeTcss B BUAE JIMHUH,
Tpacca.

CpaBHI/ITCHLHoe HCCIICJOBAHUE CTATUYCCKUX CICA0B, B CBOIO O4YCPCAb, B
3dBUCUMOCTH OT XapaKTepa TCXHUKU CPABHCHHA, ACTIUTCA HA:

- CPABHUTCIIbBHOC UCCIICAOBAHUC ITYTEM COITIOCTABJICHUS;
- CPABHUTCIIbBHOC UCCIICAOBAHUC ITYTCM HAJIOXKCHU A,

- CPABHHUTCIIbBHOC UCCIICAOBAHUC ITyTEM COBMCIICHU .
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CpaBHI/ITeJ'II)HOG HUCCIICA0BAHNEC JUHAMUYECCKUX CJIICJOB, B CBOIO OUYCPCIAb
ACJIUTCA Ha CIICAYIOIIUEC BUbI:

- CpaBHHUTEJIBHOE  HCCICIOBAaHME JUMHAMHYECKUX  CJIEJOB  IIyTEM
COIIOCTABIICHUS;

- CpPAaBHUTCIIbHOC HCCICI0BAaHHUC JUHAMHUYCCKUX CJIICOOB IMyTEM
COBMCIICHUS.

- CpaBHHUTEIbHOE UCCIEAOBAaHHE JIUHAMHYECKHUX  CJIEIOB  MYyTEM
npoduiorpadgupoBaHue.

CYH_IHOCTB CPaBHHUTCIIbBHOI'O MCCIICAOBAHUA CTATUYCCKUX U JTUHAMHWYCCKHUX
CJICOOB IIpU IPOU3BOACTBEC TPACOJIIOTHUYCCKUX OKCICPTU3 3AKIIOYACTCA B
COIIOCTABJICHHUEC ABYX UJIN 0oJIee COIMOCTaBUMBIX (1)I/I3I/I‘-ICCKI/IX 00OBEKTOB.

a) CpaBHUTEIbHOE  HCCIEIOBAHME  CTATHYECKUX  CJIEAOB  IPH
MIPOU3BO/JICTBE TPACOIOTHUECKUX IKCIIEPTH3.

O6T)€KT8.MI/I CPAaBHUTCIIBHOI'O HMCCIICAOBAHUSA CTATHYCCKHX CJIIEOOB IIPpU
IIPOU3BOACTBE TpaCOJIOINYCCKUX OKCIIEPTU3 SABJISIFOTCSA O6"I)CMHI)IC,
MOBECPXHOCTHBIC, BUAUMBIC U HCBUIMUMBIC U JIOKAJIBHBIC CJIICABI UJIM UX MOJCIU C
OJTHOW CTOPOHBI U C JIPYrod CTOPOHBI CaMU IMOJ03peBaeMbIe CIIe000pa3yoIIre
OO0OBEKTHl WIIM JKCIEPUMEHTAJbHBIE O0O0pa3lbl JAHHOTO CJIET000pa3yroIero
00BbeKTa, TOJIYUECHHBIH CIEIMATBHO IS CPABHUTEIIBHOTO MCCIIEOBAHMUS.

CpaBHUTEIBHOE HCCJICIOBAHUE CTATUYECKUX CIIEJIOB MOTYT OBITh
MPOBE/JIEHb  IyTEM:-  COIMOCTABJIEHUS  CaMOro  CTaTUYECKOTO  clena
HETOCPE/ICTBEHHO C CAMUM CJIeI000pa3yIomuM 00BEKTOM;

- COIIOCTABJICHUSI CTATUYECKOTO CJiela C IKCIIEPUMEHTAIBHBIM CJIEIOM
MTOJTI03PEBAEMOT0 CIIeTI000Pa3yIoero 00beKTa;

- COIIOCTABJICHUSI MOJEIBI0 CTATUYECKOTO Cliefla HEMOCPEJICTBEHHO C
Cem000pa3youM 00BEKTOM;

- HAJOXKEHHUS [IUAIIO3UTHBA CTATHYECKOTO Cjeaa C JUAIO3UTUBOM
cle1000pa3yrolero 00beKTa;

- COBMEIICHUS ¢dhoTooTHEUATKH CTaTUYECKOTO ciena c
(dhoTooTHEUaTKOM CclIen000pasyrouero oobeKTa;

- ONTUYECKOTO COBMEIIEHUS CTAaTHUYECKOTrO MHKPOCIeIa C MHUKPO
cen006pa3yrouM 00bEKTOM.

ITpu Bcex BbIlIEHA3BAHHBIX BHUAAX CPABHUTEIBHOTO UCCIEAOBAHUS
CTATHUYECKUX CJIEIOB MBICICHHOE CPaBHEHMHM KaK POJOBBIX TaK MHAUBUIYATIBHO
UACHTU(UKAIIMOHHBIX ~ NPU3HAKOB, a  TakKXe  CTAaTHYeCKUH  ciaen |
creqooOpasyomuii 00beKT B LEJIOM IIPOHU3BIBAET C Hayaja M [0 KOHIA
npolecca UAeHTU(GUKALIMOHHOIO UCCIIEAOBAHHUS.

6) CpaBHHUTEIBHOE  UCCIEIOBAHHUE JTUHAMHYECKUX  CJIEAOB  IIpU
MIPOU3BO/JICTBE TPACOIOTHUECKUX IKCIIEPTH3.
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O0BekTaMu CPaBHUTCIILHOI'O HCCICAOBAHHUA TUHAMHWYCCKHUX CIICAOB IIPpU
NPpOU3BOACTBE TPACOJOTHMYCCKUX  OKCICPTHU3  ABJIAOTCA, B  OTIIMYHUC OT
CTATUYCCKUX, TaKUC JHUHAMHUUYCCKHUEC CJICAbl KaK CJICObl pa3pe3a, CICabl
CKOJIbXXCHHUA, CIICABI CBEPJICHMA, CICAbI pacCliiia U TOMY HOILO6HI)I€ OTPaXCHUA.
I[I/IHaMI/ILIGCKI/IG CJICbI B HOI[O6I/II/I CTaTHYCCKUX CJIIEA0B MOTYT OBITH OOBEMHEBIE U
MMOBCPXHOCTHBIC, BUAUMBIC W HCEBUIAUMBIC, TCPMHUYCCKHUEC, MCXAHUYCCKUEC U
JJIOKAJIbHBIC.

Kpome Toro npu cpaBHUTEIBLHOM HUCCIIEIOBAHUU JUHAMHYECKUX CIIEIOB
MIPU MPOU3BOJICTBE TPACOJIOTUUECKUX IKCIIEPTU3 OOBEKTAMU HCCIIEIOBAHUS, KAK
MpaBWIO  SIBJIISIIOTCS U JKCIIEPUMEHTAJbHbIE  CIEAbl  I10JI03PEBAEMBIX
cienoo0pas3youx OOBEKTOB CIEIMAIBHO TOJYYEHHBIX [JISI CPAaBHUTEIIHLHOTO
uccrnenoBanus. Crienupuyeckoii 0COOCHHOCTBIO CPAaBHUTEIIBHOTO UCCIICAOBAHUS
JTUHAMHMYECKHUX CIIEIOB 3aKI04YaeTcss B TOM, UTO TMPU HUX IMPOBEIACHUS
WCIIOJIB3YETCS MeToauKa TpoduinorpagupoBaHre HCCIEAYEMbIX TUHAMUYECKUX
cnenoB U npoduiiorpad dKCIEPUMEHTAIIBHBIX CIIEA0B, MOJIYYEHHBIX CHEIUATBLHO
JUIS1 CPABHUTEIIBHOTO UCCIIEIOBAHUS.

CpaBHUTEIBHOE UCCIIEIOBAHUE JUHAMUYECKUX CIIEAOB MPH MIPOU3BOJICTBE
TPACOJIOTUYECKUX IKCIEPTU3 MOTYT ObITh OCYIIIECTBIICHBI ITyTEM:

- COIIOCTAaBJICHUS AUHAMHYECKOTO cCliea C CaMHUM CJIeI000pa3yroium
00BEKTOM;

- COIIOCTaBJICHHUA JUHAMHUYCCKOIO Cjicda C OKCIICPHUMCHTAJIbHBIMHA
cIcgaMu 1moJo3peBacMoro O6”I)GKT3;

- coBMeuieHMs  (OTOOTIEUATKOB  JMHAMMYECKOrO  clega ¢
(hoToOTHEUATKAMU IKCIIEPUMEHTAIBHBIX CIIEI0B CIEA000Pa3yIOIIEro OOBEKTA;

- OITHYCCKOI'O COBMCHICHU A caMoro JUHAMHUYCCKOT'O cJcaa C
OKCIICPUMCHTAJIbHBIMU CJICJaAMU I1OJJO3PCBACMOI'O 00BEKTA.

- CONOCTaBJeHHS  NOpoduiorpaMMbl  JWHAMHYECKOrO  cjlefa ¢
npoduIorpaMmMoit 9KCIIEPUMEHTAIBHBIX CIIeZIOB MO103PEBAEMBIX
cleqo000pa3yomux 00 bEKTOB.

HpI/I IIPOBCACHHUN CPABHUTCIIBHOI'O MCCIICAOBAHUA TUHAMHWYCCKHUX CJIICJOB
Cephe3HOE€  BHMMAaHMUE  JOJDKHO  OBITh  OOpalleHpl  Ha  IOJIy4YeHUe
9KCIIEPUMEHTAJIBHBIX CJIEI0B M1OJ03PEBAEMOTI0 CIe000pa3yoero oobeKTa u ux
npodunorpadgupoBanue.

B Mpouccce IMpOBCACHUA BCCX BbIIICHA3BAHHBIX BUJIOB CPABHHUTCIIBHOI'O
HCCIICAOBAHNUEC IHMHAMHUUYCCKUX CJIICJOB C Hadajla M A0 KOHIA IIPOHHU3BIBACT
MBICJICHHOC CPABHCHUC.
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Boxunos X. C.
AHoTarcus

Madxym Ba HAMY/IXO0H YCYJIH MYKOUCABUH TAAKUKH Nai

Jap Makona ycyJlxou TaaKWUK{ HU3XOM a3 YUHOSAT OOKMMOHIa, Oaxpu
OIIKOPCO3MH YWHOSTXO, MHUYYHUH YaMbOBAPUU Aajenxo Oapow TadTUIIOTH
Telaki Ba TaQTUIIOTH CYA# TaxX Wiy Oappacit Kapaa MeliaBa.

Boxunos X. C.
AHHOTALNA

Ilonsitue u BUABI CPAaBHUTECJ/IBHOI'0 METOAA UCCJICI0BAHMSA CJIC/I0B

B cTathe aHammM3upyeTcs U paccMaTpPUBAETCS] METO/IBI MCCIIEIOBAHUS CIIE/IOB
C IEeNbI0 PAacCKpbITUE TNPECTYIUICHWUH, CcOOMpaHWEe JI0KA3aTeIbCTB IS
MpeABAPUTEIIHHOTO paCCIeTOBAHNE U CYAeOHBIX CIIEICTBUM.

Vohidov H. S.
Concept and types of comparative research method traces

In article is analyzed and considered methods of the study trace for the
reason opening the crimes, gathering proof for preliminary investigation and
judicial effect.

II1. Myammoxou rpaskaanu - xykyku. II1. I'paxkaancko - npaBoBbie npo0JieMbl.

Panxxaoos M. H.

CTATYC MEXJIYHAPOJHBIX OPTAHU3ALIUI: YACTHO-
ITPABOBOU ACIIEKT

KammaBoxkaxo: TamKWIOTXOW OalHAIXAIKHA, IIaXCH XYKYKUM HAMYOU Maxcyc,
MIAXCH XYKYKUU OaifHAIXAJIKA, MACHYHUSATH TAIIKWJIOTXOW OalHAIXAIKA.
KiarounBble ciioBa: MEXIyHAPOIHBIE OPraHU3ALNH, IOPUINIECKOE JTUIIO0 0COOO0TO



XAETH XYKYKIL. IPABOBASI )KM3Hb. Nel (01) 2013

poma, MeXIYHApOJHOE HOPUIMUYECKOE JIUI0, WMMYHHTET MEXIyHAPOIHBIX
OpTraHU3alMN.
Keywords: international organization, persons juridical of specific,
international persons juridical, immunity of international organizations
[TpoGaemMbl YacTHO - MPABOBOrO CTATyca MEXKIYHAPOHBIX OpraHU3aIui
YAaCTUYHO pACCMAaTPHUBAIOTCI B  ropuandeckoil ymreparype. CIlI0XKHOCTB
TEOPETUYECKUX U TMPAKTHYECKUX MPOOJIEeM YaCTHO-IIPABOBOTO acIlieKTa cTaTyca
MEXTYHAPOIHBIX OPTaHU3AIMIA MPOSBIISIETCS B TOM, YTO B UX PEryJIMPOBAHUU
MPUMEHSIIOTCS HOPMBI MEXIYHAPOJHOTO IMyOJUIHOTO H  MEKIYHAPOIHOTO
gacTHOTO TpaBa. [103TOMy aHAIM3UPOBATH MAHHBIM BOIMPOC MOXHO TOJIBKO
MOCIIE  PACCMOTPEHHSI  yUPECIUTEIBHBIX AKTOB WM  BHYTPEHHUX  IPABHII
MEXyHAPOIHBIX OpraHU3aIui, MPAKTUKH HMX YyYacTUS B MEXKIYHAPOJHBIX
OTHOIIICHUSX HEBJIIACTHOTO XapaKTepa, a TakkKe HOPM HAIMOHAIBHOTO
3aKOHOJATENbCTBA U MEXAYHAPOIHOTO IIpaBa.

[TpaBoBOIf  OCHOBOW  YACTHO-NPABOBOrO  CTaTyca  MEXIYHAapOAHOU
OpTraHW3allMH SIBIISICTCS €Tr0 YUYPCAUTENbHBIA aKT. A YYPETUTEIbHBIA aKT
OTIpeNeNIsieT yJyacThe MEXIYHAPOIHBIX OPraHU3AlMi B TPaKIaHCKO- IMPABOBBIX
OTHOIICHUSIX KakK IOPUIWYECKOTO JIMIA, TIOCKOJIbBKY B YyCTaBaX TaKHX
MexayHapoaHbix opranusanuii kak BIIC u MCD He 3akperuieHO MOJI0KEHHE O
CTaTyce UX KakK IOpUIAYECKOTO JINIA B YACTHO-TIPABOBBIX OTHOIIEHUSX. OTHAKO
MpaKTUKAa TIOKA3bIBAaeT, YTO OHH B TPaXJTaHCKO- IPABOBBIX OTHOIICHHSIX
BCTYMAIOT KaK IOPUIUYECKOe JHUI0. A B ycTaBax APYIHX MEXKIyHAPOIHBIX
opranmzanuii, Takux kak MOT (ct.39), MBPP (ct1.7), MAT'ATO (ct.146), MBD
(cTt.9) 3akperieHO TOJOXEHHWE O CTaTyce HOPUANYECKOro JIUIa B YaCTHO -
MIPABOBBIX OTHOIICHUSIX.

B rpaxxnanckom 3akonomatenbeTBe PecnyOnuku Tamkukuctan (nanee PT)
OTCYTCTBYET TIOJIO)KEHHE O TOM, YTO MEKIyHApOIAHAs OpraHu3aius B
IPaXIAHCKUX IPABOOTHONICHUSX BBICTYIIACT KakK IOPWIMYECKOE JIHIIO,
mockoabky B cT. 235 'K PT mnpusnaercs ux craryc Kak CyObeKTa IipaBa
COOCTBEHHOCTH. DTO  CBHUACTEIBCTBYET O TOM, 4YTO  TPaXJTaHCKOE
3aKOHOJATEILCTBO TMPHU3HAET ydyacTHEe MEXKIYHAPOJIHBIX OpraHU3alluid B
UMYIIECTBEHHBIX OTHOIICHUSIX.

Tonpko 3axkoHomaTtenbeTBo CIIHA u BenmukoOputaHuy IMpU3HAET CTATYC
MEXIYHApOJHBbIX OpraHM3alliii B KadyecTBe IOPUIMYECKOrO JIMlla Ha CBOEH
TEPPUTOPUH.

Taxkum  o0pa3oM, craTyc  MEXKIYHAPOAHBIX  OpraHM3aluil  Kak
IOPUIMYECKOTO JInIa 6a3UpyeTcsi B OCHOBHOM Ha yUpPEAUTENIbHBIX aKTax (Kpome
3akoHomatenbcTBa CIHA u AHrIuM), a manpHEiInee pa3BUTHE WX YACTHO-
MPaBOBOTO CTAaTyca KaK IOPUIMUYECKOTO JIUIA HE ONPEIesIEHO B HAIIMOHAITLHOM
3akoHomaTenbcTBe. [loatomy mpodeccop B.A. KanameBckuii mMHINET, YTO
«MEXKIyHApOAHAs OpraHM3allMsl BBICTYNIAeT B TpPaXJTaHCKOM o00OpoTe Ha
Tepputopur Poccuu B KauecTBe CaMOCTOSITEIBHOTO BU/A FOPUANIECKOTO JINIA B
JOTIOJTHEHUE K  CYIIECTBYIOIIMM  OPTraHU3ALMOHHONPABOBBIM  (opMam
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ropuanueckux auiy.12? A JK.M. CenoBa B kauecTBe OpraHn3aiiiOHHO-TIPABOBBIX
(bopM MEXIyHAPOAHBIX OpPraHU3AIMK KakK HOPUAUYECKOTO JIUIA Ha3bIBAET
«YHHU(PUIMPOBAHHYIO OpTraHM3aIlMOHHOINIpaBoBy0 ¢Gopmy. I[loromy, utOo BO-
MEPBBIX, CO3/TAHUEM MEXKTYHAPOIHBIX OPraHU3aINi KaK IOPUANIECKOTO JIUIlA Ha
OCHOBE HOPM MEXKIYHAPOAHOTO IyOJIMYHOTO IIpaBa, BO-BTOPBIX, IIENIBIO
CO3MIaHMS - YAOBJIETBOPEHUEM OOIIUX MEXKIOCYIAPCTBEHHBIX HHTEPECOB, U B
TPEThUX, OCYIIECTBICHUEM JEATEIbHOCTH (B TOM YHCIE KOMMEPUYECKOW) BO
Oylaro 4YejIoBEYECTBA B IIEJIOM. ... MB 3aBHCHUMOCTH OT TOTO, B CHJIy KaKOTO
MEXIYHAPOHOTO JTIOTOBOPA CO3[AHO IOPUIWYECKOE JIUIO, YHUDUIIMPOBAHHAS
npaBoBasi (opMa IOPUIAYECKOTO JIUIA MEXKIYHAPOIHBIX OPTaHU3ALUA MOXKET
OBITH YHUBEPCATBHON U PETUOHATBEHOW» 130,

Takum o6pa30M, BO3HHUKACT BOIIPOC, YEM OTIIMYAIOTCA MCKAYHAPOIHBIC
OopraHu3alvMi KaK IOPUIUYCCKUC JIULa OT OOBIYHBIX IOPUINYCCKUX JINII.

Bo-niepBbIX,  OpUAMYECKOE ~ JIMIO  TMOJIEKUT  TOCYyIapCTBEHHOM
PEruCTpallul U €ro AEATEIbHOCTh B OCHOBHOM HAIIPABJIEHA Ha H3BJICUCHUE
NpuObUIH, 9TO XapaKTEepHO [UIi KOMMEPUYECKMX OpraHu3aluid, a IeNbIo
MEXKIYHAPOJIHBIX OpraHU3aluil Kak IOPUAUYECKOTrO JIMLIA HE SABISETCA
W3BJICUEHUE MPHUOBUIM, M OHU HE TMOIeKAT KAKOU-THUOO TOCyIapCTBEHHOU
perucTpanum.

Bo-BTOpBIX, IOpHAMYECKOE JIMIIO MOXET OBITh JIUKBUIUPOBAHO TIO
PELICHUIO y4YpeAuTelled WM PEIIEHUI0 CyAa, a Takoe IIOJO0XKEHUE He
pacopoCTpaHsAeTCs HA MEKIYHAPOIHBbIE OpPTaHU3AIMU KaK FOPUIAYECKHUE JIMIA.
B-TpeThux, yupeauTens IOpUIMUECKOTO JIUIA B OCHOBHOM SIBIISIETCS (PU3UYECKUM
JIUIIOM, a YYPEAUTEIEM MEXKIYHAPOAHBIX OpPraHu3allil Kak IOPUINYECKUM
JIULIOM SIBJISIETCSA UCKJIFOUUTEIBHO IOCYy1apCTBO.

B-ueTBepThIX,  «IIPEACTABUTENBCTBA  MEXIYHAPOJIHBIX  OpraHuU3aluil
0051a1al0T CaMOCTOSTEIbHBIM I'PAKIaHCKO-IIPABOBBIM CTATYCOM, HE CBOJIUMbBIM
HU K CTaTycy Yy4YpeAauTelell MeXIyHapOAHOW OpraHu3alii, HU K CTaTyCy
MPEICTABUTENbCTB IOPUINUECKUX JIUIL IO TPAXKTAHCKOMY 3aKOHOJATEIBCTBY». 1!

B-nAThIX, mMpaBoBasi OCHOBA CO3/IaHUS U JEATEIBHOCTU HOPUAUYECKOTO
JUIIa  XapaKTepHa TOJBKO JUIS  ONPEACIIEHHOrO  IPaBOIOpSKa, T.C.
HAITMOHAJIBHOTO 3aKOHOAATEILCTBA. YUEHBIE - MEX/TYHAPOHUKH, Takue Kak I'.B.
Hrnarenko, T.M. Kosanesa, M.H. KonsutoB, C.A. Manunus, B.S. CyBoposa,
CYIIIECTBOBAHUE MEXKIYHAPOIHBIX OpraHu3alMii Kak IOPUINYECKOro JIHIa
Ha3bIBAIOT CIIeM(UUECKON CToporioﬁ crartyca

MEKIyHAPOIHBIX OPraHUu3aLuii».

12 Cwm.: KanaumreBckuii B.A. BHEIIHEIKOHOMHYECKHE CIEIKH: OCHOBHBIC PETYIATOPHI, X
COOTHOIIIEHUE U B3aUMOJIeHcTBHE: ABTOped.IuCC... JOKT.Fopua.HayK. -M., 2009. -C.51.

Cm.: Cemosa K.M. MexayHapogHOe OPHAMYECKOE IHIO KaK CyOBEKT MEKIYHAPOIHOTO
yacTHOTO mpasa: Jlucc. .. kKaa.fopua.Hayk. -M., 2001. -C. 36-37.

BICm.: Kanamresckuit B.A. Vkas.cou. -C.52. 101
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IMopnepxuBaet Takyro xe Touky 3peHus JK.M. CenoBa u cuurtaer, 4to «BCe
nmyoIuuHble CyOBEKThI BCTYMAIOT B YACTHBIE MPABOOTHOIIEHUS - KaK OJHA W3
CTOPOH UX IIPABOBOI'O CTaTyCa».'

Kpome Toro, oHa B Ka4ecTBe OCHOBHBIX MPU3HAKOB IOPUIUIECKOTO JTUIA
MEXKIYHAPOIHBIX  OpraHU3allMi  BKIIFOYAET  CTATYC  MEXKIYHAapOIHOTO
IOpUIUYECKOTO JIMIa W YHU(PUIHUPOBAHHYIO OPTraHU3aIMOHHO-TIPABOBYIO
dbopmy».s [lpyrue rpynnsl yuéHslx, Takux kak T.H. Hemaraesa, B.I1. 3Bexos,
JLII. Amnydpuea, H.FO. EpnsuieBa, W.B. Terbman-IlaBmoBa yuacrue
MEXKIYHAPOIHBIX  OpraHW3aldii B  T'PAXKIAHCKO-TIPABOBBIX  OTHOIICHHSX
Ha3bIBAIOT «IOPUAMYECKUM JIUIIOM OCO0OTr0o poAa - WIM MEXIyHAPOIHBIM
opuanueckum juiiom». I[lpodeccop A.A. KamyctuH coriaceH ¢ TeM, 4YTO
MEX/YHAapO/IHbIE OPTaHU3ALIUU SIBIISIOTCS FOPUANYECKUMHU JTULIAMU 0cOO0T0 poaa
- MEXIYHAPOJHBIMU IOPUIUYECKMMH JIUIAMH ... a TaKXe, CUYHTAET, UTO
HEOOXOUMO «H00aBUTh, YTO B psifie CIydaeB, NPU OTCYTCTBUU COIJIAIICHUS
MEXTyHaPOIHBIX OpraHU3AIUI C KAKUM - JINOO TOCYIapCTBOM - HE YICHOM 3TOU
MEXIYHAPOJHONW OpraHU3alNi TMPHOPUTET B MPU3HAHUU MEXKTyHAPOIHBIX
opraHu3zalmii CcyObeKTOM HAllMOHAJIBHOIO IpaBa OyIeT NpUHAJIEKATh
3aKOHOJIATEIbCTBY COOTBETCTBYIOIIETO TOCYAapcTBa». 34

B Takom ciyyae cratyc MeXIyHAapOJHBIX OpraHM3alUi Kak CyOBeKTa
MEXKIYHAPOJIHOTO IMpaBa UMEET ABOMCTBEHHBIN XapaKTep, T.€. YACTHOIIPABOBOM
CTATyC MEXIYHAPOHBIX OpPTaHU3ALUM KaK IOPUIUUYECKOTO JIMIA TECHO CBS3AH C
€ro MyOJMYHO-TIPABOBBIM CTATYCOM M [IEHCTBYeT B €ro pamkax. [IpuHSTO
CUUTATh, YTO JIMYHBIA 3aKOH MEXIYHAPOJIHBIX OpPraHM3alllii KaK CyOBEeKTOB
YACTHO-TIPABOBBIX OTHOIICHWI C MHOCTPAHHBIM 3JIEMEHTOM OIIPEIeIIsIeTCs Ha
OCHOBE TEOpUM OCEIJIOCTH, T.e. MEXKIYHApOJHAsi OpraHu3alus CUUTAETCS
IOpUIUYECKOM JIMIIOM IIpaBa TOTO TOCYJAapCTBA, HAa YbEW TEPPUTOPHUHU
pacnonoxeHa eé mrad-kBapTupa, Hanpumep, OOH - ropuanueckoe JIMIO ITaTa
Heto-Mopk, MB® - ropumuueckoe nmuo denepaabHoro okpyra Komym6us
(CIIIA), HATO - ropuaudeckoe muio Oenbruiickoro mpaa, CHI -
opuanueckoe o 6emopycckoro mpaBa, FOHECKO - ropuandeckoe nuiio
(bpaHIy3cKoroO MpaBa u T.JI.

HpI/I 9TOM HaAO IIPU3HATb, YTO TI'pPaAXIaHCKasd HpaBOCY6T>eKTHOCTB
MCXKIYHAPOAHBIX opraHnsauHﬁ HC MOXCT OIIPCACINTbCIA HA KOHKPETHOM
HallUOHAJIbHBIM ITPABOIIOPAAKE, ITIOTOMY YTO B TAKOM CJIy4a€ Ha TCPPUTOPUU
Apyrux rocygapCrB I39Ta MCEXKAYHAPOIHAs OpraHU3alusd BbBICTYIIACT KakK
HHOCTPAHHOC HOPUAUYCCKOC JIMINO, a4 CTATyC MHOCTPAHHBIX HNOPUIWNYCCKHUX JINIL
OIpeaALIICTCS Ha OCHOBAHHWHW HOPMbBI UHOCTPAHHOTO IIpaBa, T.C. TOrld JIMYHbIM
3dKOHOM MCXKIAYHAPOJHbIX OpFaHI/I3aI_II/II>'I KaK HPpUINYCCKOIO JIMad CYHUTACTCA
IpaBO CTpaHbl, I'IC 3TO NOPUIHYCCKOC JINIIO OBLI0 YUpCXKIACHO, TOraa I3TO

B2C\.: Cenosa XK., Ykas.cou. -C.34.
13Cm.: Cenosa XK. U. Ykas.cou. -C.34-36.

134
Cwum.: Kanyctur A. . MexxayHapoaHbIe OpTaHU3AIHY B TI00aTU3UPYIOIIEMCS MUAPE:
Mownorpadus. -M.: PYJIH, 2010. —C. 258-259.
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MPOTUBOPEUUT TPUPOJIE MEKIAYHAPOIHBIX oOpraHuzauuii. M 310 sBIsgercs
crerupuIecKum XapakTepoM MEKyHAPOIHBIX OpraHu3aluit KaK
IOPUIMYECKOTO JINIA, KOTOPbIE OTIUYAIOTCS OT OOBIYHBIX FOPHIMYECKUX JIUII
YUPEXKICHUEM 10 HALIMOHAIIBHOMY 3aKOHOJIATENbCTBY. BCce 9TO CBUIAETENBCTBYET
O TOM, YTO MEXIYHAPOIAHBIE OPraHU3ALMM KAK YYACTHUKUA YACTHOIPABOBBIX
OTHOIIIEHUI HE SBIISIIOTCS TOJIHBIM IOPUIAYECKOM JIMIIOM B COOTBETCTBUHU C
HAllMOHAJIbHBIM 3aKOHOJATEIILCTBOM, IIOCKOJIbKY YUPEIUTEJIbHBIE AKThl U
OTJEJIbHbIE 3aKOHOJATEIbCTBA CTPaHbl MPU3HAIOT 34 MEXKIYHAPOIHBIMU
Opra”Hu3alMsIMU CTATYC FOPUIMYECKOTO JIULA.

Crenuduueckuii xapakTep MEXIyHAPOIHOW OPraHU3aMHU B TPAXKIAHCKUX
MPABOOTHOIIEHUSAX MPOSBISETCS B TOM, YTO OHAa KaK IOPUANYECKOE JIUIIO
OCOOCHHOTO XapakTepa CO3[aeTci Ha OCHOBE HOPM MEXIYHapOIHOTO
MyOJIMYHOTO TpaBa IS YAOBJIETBOPEHUS OOIMMX MEXTOCYIapCTBEHHBIX
MHTEPECOB M ITU OOIIME UHTEPECHI COCTOST B HEAOMYCTUMOCTH KOHTPOJISI HaJl
Hel CO CTOPOHBI KaKOTO-T100 rocymapcTaa uieHa.! 3

Takum o0pa3oMm, ydpeauTeabHble aKThl (MEXIYHAapOJHbIE JIOTOBOPHI)
SIBJISIFOTCSI OCHOBOM CO3/1aHUS U JAESITEIbHOCTH MEXKIyHAPOAHBIX OpraHU3alUii
KakK IOPUINYECKOTO auua. Crenyromme MpaBOBbIE OCHOBBI
ONPENETAIOTACITEIbHOCT MEKIYHAPOJAHBIX OpPraHU3alUil Kak IOPUIAYECKOTO
muua: CornameHuss o IWITa0-KBapTUpaX, 3aKIouyaeMble MEXIyHAPOIHBIMU
OpraHu3alMsIMU U MPUHUMAIOIUM rocygapctBoMm. Hampumep, B CornaiieHuu o
mrab-kBaptupe OOH ot 26 urons 1947r. nmpenycMOTpeH €€ MMMYHHUTET OT
opucaukiuu u cygonpousBoactBa CIIA. A takxe B pasnene 7 CornmameHus
MpeAyCMaTPUBAETCS, YTO aMEPUKAHCKOE 3aKOHO/IaTeJIbCTBO MOKET MPUMEHSIThCS
k caenkaM OOH ToyibKO B TOM cilyuyae, €Ciii OHO He IPOTUBOPEUUT BHYTPEHHUM
npaBwiaM ykKazaHHOW opranm3aiuu. Kpome toro, B Cormamenun 1947 r.
MPeyCMOTPEeHbl Mephbl 1o 3amuTe coocrBeHHocT OOH w3-mon neicTBus
MPSIMOTO HAJIOTOOOJIOKEHHUSI.

Takum  006pa3oM, B MPaKTUKE JIOMYCKAETCS MPUMEHEHUE HAIIMOHATIBHOTO
3aKOHOJATEIbCTBA K TEM WIM MHBIM BOIpOCAM, HE YpEeryJIupOBAHHBIM
BHYTPEHHUMH TPABUJIAMH MEXIYHAPOJHBIX OpraHU3allvii, T.e. BHYTpPEHHHUE
npaBujia MEXKIYHAPOJHBIX OpTaHU3allui SIBJISIIOTCS IPAaBOBOW OCHOBOM HX
yacTHO-TipaBoBoro craryca. lo 60-romoB XX Beka K YacTHO - IPaBOBBIM
oTHomeHUsIM ¢ yuyactueM OOH 0ObUIO  OroBOpEHO O MPUMEHUMOM
3aKOHOJATEIbCTBE IOCYJApPCTBA, a MPAKTUKA IMOCIEAHUX JIET MOKAa3bIBAET, UTO
YACTHO-IIPABOBOM CTATyC MEXIYHAPOAHBIX OpraHu3aluii u30eraeT mogUMHEeHUs
HaI[MOHAJIBHOMY 3aKOHOATENIbCTBY. [loaToOMy B MEXIyHApOIHO-IIPABOBBIX
aKTax MEKIYHApPOAHBIX OpraHu3aluid, TJ€ HEe COAEpPKATCSI  HOPMBI,
yKa3bIBAIOLIME HA TPaXJaHCKO- TMPABOBbIE COIJIALIEHUS C  Y4acTHUEM
MEXIYHAPOJIHBIX OpraHU3ali, MPUMEHSETCS MpaBOBasi CUCTeMa KOHKPETHOTO
rocygapcrsa. A Bce 3TU MPOOJEMbl PACCMATPUBAIOTCS HA OCHOBE BHYTPEHHHUX
MpaBUJI MEXYHAPOAHBIX OpraHU3aLIUM.

3Cwm.: Hemataesa T.H. MexnpaBUTEIbCTBEHHAS OPraHU3aLusl KaK CyObEKT MEKAYHAPOIHOTO
yacTHOTro npasa // YKypHai MeXayHapoaHOTO yacTHOTo mpasa. 1993. Ne2. C.28.
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Ho 3T0 He o3HayaeT, 4TO MpaKTHKa He 3HAET MPUMEHEHHS] HallMOHAILHOTO
3aKOHOJATENbCTBA  INPU  PEryJIMPOBAaHUU  YACTHO-NIPABOBOrO  CTaTyca
MEXTyHAPOIHBIX OPraHU3aIIMA.

Hanpumep, Ha OCHOBE «IpHUHIMIA AaBTOHOMUU BOJH»  MOTYT
MPUBJIEKAThCS K PETYyIUPOBAHUIO TPaXIaHCKO-NPABOBBIX OTHOIIEHUNH C
yyacTUEM  MEKAYHApOAHBIX  OpraHM3aludii  HOPMBI  HAIMOHAJIBHOIO
3aKOHOJATEIbCTBA.

MOXHO cKa3aTh, UTO MEXKIYHAPOIHBIE OPraHMU3AIMH «B TPaAKIAHCKO-
MPAaBOBBIX  OTHOIICHWSX MEXKIYHAPOJAHOTO  XapakTepa BCTYMAlOT Kak
IOPUIMYECKHE JIMIla 0cOOOro poja - MEXKIyHApPOJHbIE IOPUIWYECKUE JIUIA,
oOafarme MeXIyHAPOIHBIMU WMMYHUTETAMU M CO3/aIolIie COOCTBEHHbBIE
MpaBujia, HAIIPaBJIEHHbIE HA YPETYJINPOBAHUE TAKOTO POJia OTHOIIICHUI».

ITo cBoeil mpupone MexayHapoanble opranuzauuu JI.H. Tanenckas u
C.A. ManuuuH pa3genwyiv Ha ABa Tuma. «Bo-mepBbIX, MeXrocyaapcTBEHHBIE
OpraHu3aluu yOJIUYHO-TTPABOBOTO XapakTrepa. Bo-BTODpBIX,
MEXTOCYAApPCTBEHHbIE OPraHU3allMM YaCTHO-IIPABOBOTO HAINPABICHUS UX
JEeSITeNIbHOCTU. A MEXIOCyJapCTBEHHbIE OPraHU3aIMN IYOIMYHO-IIPABOBOTO
XapakTepa BCTYMAIOT CyOBEeKTAMHU MEXIYHApPOJHOTO YACTHOI'O IpaBa, HO HUX
JesITeNIbHOCTD B 3TON 00J1aCTH HOCUT KakK ObI BCIIOMOTaTeIbHBIN XapakTep. B To
e BpeMs IMyOJIMYHO-IIPaBOBbIe (DYHKIIMU MEXIOCYIapCTBEHHBIX OPraHU3allMii
YaCTHO-IIPABOBOIO  XapaKTepa  BecbMa  OrPAaHUYEHbl, WIM  BOOOIIE
oTCyTCTBYIOT».13¢ B 00meir  ¢opMe  paccMOTpeHa  JesTEeIbHOCTH
MEXTOCYAAPCTBEHHBIX OPraHU3alMii MyOJIMYHO-IIPABOBOTO XapakTepa Kak
CYOBEKT YaCTHO-IIPABOBBIX OTHOILIEHUH, a JeSTEIbHOCTh MEKIOCYIaPCTBEHHBIX
OpraHu3alMii YaCTHO-NPABOBOIO XapaKTepa, Takux Kak ["aarckast koHbepeHus
[0 MEXIYHAapOJAHOMY 4YaCTHOMY IIpaBy, MeXAyHApOAHbIH HWHCTUTYT IO
yaudukanun 4vactHoro mnpaBa (YHUIAPYA), Komuccus OOH mno mpay
mexayHaponnoir Ttoproemu (FOHCUTPAJI), xortopass HampaBjaeHa Ha
YHU(PUKALIMIO HOPM MEXIYHAPOJHOIO YacTHOTO IpaBa, OCYILIECTBISIETCS Ha
OCHOBE MHOTOCTOPOHHHUX JOTOBOPOB, THIIOBBIX (MOJENbHBIX) IPaBUII,
PYKOBOJICTB, OOIIMX YCIIOBUIA U T.1I.

Hanpumep, «B pamkax [aarckoil koHpepeHIMH O MEXIYHAPOIHOMY
YaCTHOMY MpaBy ObUIM HPHUHSATHI KOHBEHIMHU: IO BONPOCAM TI'PAXAAHCKOIO
npouecca 1954 r.; o BpyueHUM 3a TpaHULEH CyIeOHBIX M BHECYIEeOHBIX
JIOKYMEHTOB 110 TPa’KAaHCKUM U TOProBbIM zenaM 1965 r.; o coope 3a rpaHueit
JI0Ka3aTelIbCTB 10 TIpaXJaHCKUM UM YroJoBHbBIM genam 1970 r., a Takxke
KonBenmusi,  orMensiromasi  TpeboBaHUE — Jlerald3alldd  MHOCTPAHHBIX
opUIIMATBHBIX JOKYMEHTOB 1961 1.

A B pamkax YHUIAPYA paszpaboransl u npunsTel: KoHBeHIus o

B6Cm.:DHImK IO IHST MEXIyHapoAHBIX opranm3anuii: B 3-x Tomax. Tom 1. MexnayHaponaHsie
MEKITPaBUTEIbCTBEHHBIC opranmu3anuu /Ilog pex. npod. JI.H.I'axeunckoii, mpod. C.A. ManunuHa.
CII6.: Uzn-Bo ropuamaeckoro (hakyisTeTa C.HeTleBSypr. yH-Ta, 2003. C. 2-3.
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€IMHOOOPA3HOM 3aKOHE O 3aKJIIIOYCHHH JOTOBOPOB MEXKIYHAPOIHOW KYTUIH-
npogaxu ToBapoB (r.l'aara, 1964 r.); MexayHapoaHass KOHBEHIIHS O
TypuctudeckoM konTpaxre (r.bproccens, 1970 r.); Konsenmnus o ernHooOpa3zHoOM
3akoHe O (opme MexayHapogHoro 3asemanus (r. Bammurron, 1973 r1.);
KoHBeHIINST 0 TIpeACTaBUTENBCTBE B MEXIYHAPOIHOU KYIUIe-TIPOAaXe TOBApOB
(r. XKenena, 1983 r.); Kousenuuss YHU/IPYA o mexayHapogHoM (GUHAHCOBOM
musuHre (r.OtraBa, 1988 r.); KonBenunus YHUJIPYA o wmexmyHapoIHOM
dakTopunre (r.OrraBa, 1988 r.) u p.

A IOHCUTPAIJI noaroroBuna: KonBeHIMI0O 00 HCKOBOW JaBHOCTU B
MEXIyHAPOIHOM KYIUTH-TIpoaaxu ToBapos (r. Heio-HMopk, 1974 r.) u IIpoTokon
Kk Hed 1980 r., KoHBEeHLMIO O TpPU3HAHUM W TPHUBEJECHUM B HCIOJHEHHE
MHOCTPAHHBIX apOUTpakHbIX pemennii (r.Hpro-Mopk, 1958 T.), a Takxke THITOBBIE
3akoHel FOHCUTPAJL: o MexayHapomaHoOM ToproBoM apoutpaxke 1985 r.; o
3aKyIKax ToBapoB (paboT) u ycayr (1994 r.); 0 MeXIyHApOIHBIX KPEIUTOBBIX
nepeBoaax (1992 r.); o6 anexkTpoHHOU TOprosie (1996 r.); o TpaHCrpaHUYHOU
HecoCcTOoATeNNbHOCTH (1997 1.); 00 31mexTpoHHBIX Toanucsax (2001 r.)».137

Takum o00pa3oM, MOXHO TpPU3HATH, YTO YACTHO-TIPABOBON CTaTyC
MEXyHAPOIHBIX OpraHU3aluii GopMHUpPYeTCs Ha OCHOBE HOPM MEXIYHAPOIHOTO
MpaBa M TECHO CBSI3aHO C UX MyOJIMYHO-MPABOBBIM CTATyCOM, a UX ydacTue B
IPakIaHCKO-TIPABOBBIX OTHOIIEHUSAX HAa3bIBACTCS IOPUIUYECKUM JIHIIOM, U €r0
JesITeNIbHOCTh HAMpaBJIeHa Ha JOCTIDKEHNE YHU(PUKAIIMHT HOPM MEXKIYHAPOTHOTO
YaCTHOTO TpaBa.
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7 Cm.: 3Bekos B.I1. MexayHapogHOe 4acTHOE Hl%aBo: Yuebnuk. -M., FOpuct, 2004. -C.100- 103.
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Payao6os M.H.
AHHOTATCHA

Bazbn XyKyKHHM TAIIKWIOTXOHM 0aifHAIXAJIKH: 4aHOAX0U XYKYKH- XyCyCH.

Hap makonia yaHOAXoM XYKYKH - XyCYCHU Ba3bU XyKYKUU TAIIKUIOTXOU
OaifHanmxajJKA Ba XaMYYHMH acCOCXOM XYKYKUM HIITUPOKH OHXO Jap
MyHOCHOATXOHN OaifHAIXaIIKA-TpakIaHn TaXJIMITy Oappacii Kap/a MeliaBa/l.

Pan:xa6os M.H.
AHHOTALMSA

CraTyc MeKIyHAPOAHBIX OPraHU3alMIi: YACTHO-IPABOBOM ACHEKT.
B cratbe paccmaTpuBaroTcsi MpPOOJEMbl YAaCTHO-TIPABOBOTO  acIeKTa
cTaTyca MEXIyHApOJHBIX OpraHU3alui, a TaKXe aHAJIU3UPYIOTCS IPaBOBBIE

OCHOBBI YYaCTUd MCEKAYHAPOIAHBIX OpFaHI/I3aL[PII>'I B TI'PaXIAaHCKO-IIPAaBOBbBIX
OTHOLICHUSX.

Rajabov M. N.
The summary

The Status international organization: private-legal aspect.

The article deal with the problem of aspect of private of law, the status of
international organization, analysis their legal basis and participation of
international organization in civil law relation.

AOaymxaanioB A.¥

IMPABOBOE PEI'YJIMPOBAHUE UHTEJIEKTY AJIBHOI
COBCTBEHHOCTH B PECITYBJ/IMKE TAJIZKUKUCTAH: ACIIEKT
MHTEPHETA

Kannapo:xkaxo: MOJIUKHUSATH 3€XHH, HUHTCPHCT, TAH3UMU XYKYKﬁ, KOHYH.

KimoueBble cioBa: WHTEUICKTyallbHAasi COOCTBEHHOCTh, WMHTEpHET, MpaBOBOE
peryJiMpoBaHue, 3aKOH.

Keywords: intellectual property, Internet, regulation, law.

Hauamo TPETHETO TBHICAUYCIICTHA B UCTOPUU YCIOBCUCCTBA XadPAKTCPUIYCTCA
IMPOUCTCKAHUCM rI100aIbHBIX MMpoueCcCoB B 3KOHOMMKCEC, ITOJIMTHUKEC, KYJIbTYPC,
MAacCOBOM CO3HaHWHM. MHOTrHe KJIacCUUeCKHe IMOHATHS B 3KOHOMHKE M IpaBe -
TOBAp, ACHbI'M, MATCPUATIBHOC ITPOU3BOJCTBO, CO6CTB6HHOCTI>, - TCPAIOT CBOC
INEPBOHAYAJIBHOC 3HAUCHUC U B o0mield 3KOHOMHYECKON U HpaBOBOfI CHUCTEMC
OTXOJAT Ha BTOpOﬁ IIJIaH. COBpCMCHHOG O6H.[€CTBO OoJbllle Ha3BIBAIOT
(IMMOCTUHAYCTPpUAIIBHBIM», B KOTOPOM MATECPUATIBHOC IPOU3BOACTBO YCTYIIACT
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CBO€ MECTO JIyXOBHOMY, M PEIIAIONIUM B 3KOHOMHUYECKON CHCTEME LIEHHOCTEH
CTaHOBATCS HE ToBap, He AcHbru, a uHpopmanus. M B 3Tom oOmmecTBe,
HACBIIICHHOM 3HAHUAMHU U I/IH(I)OpMaHI/ICI\/'I, rpaHm[a Me>1<z[y «TBOUM» U <«MOUM»
CTAHOBUTCS BCE MEHEE YETKOM U BCE 00JIee HEITOCTHIKMUMOI. 138

PesynbraThl MHTEIUIEKTYaIbHON JIESATEIbHOCTU YeJIOBeKa B XX BEKE CTalld
OJTHUM U3 BaXKHEUIHNX (DAKTOPOB, ONPENENISIOMUX 3KOHOMUYECKOE Pa3BUTHE U
COOTBETCTBEHHO IMOJIOKEHHE TOCYAapcTBa B MeXAyHapoaHoMm coobmectBe. C
MEePexoJI0OM K MOCTUHAYCTPUATILHOMY OOIIECTBY 3KOHOMUYECKHE ITOKAa3aTelIH
pa3BUTHsI CTpaHbl Hayajdu B OOJIBIIEH CTEMEHH 3aBUCETh HE OT CQepsl
MaTEepPHAIBHOTO TMPOU3BOJACTBA, a OT MPOM3BOJCTBA HEMAaTepUANIbHBIX OJiar,
OOJIBIITMHCTBO U3 KOTOPBIX HOCUT MH(POPMAIIMOHHYIO TPUPO Ty 39,

Nudopmanus  ceromHsi  paccMaTpuBaeTcs  Kak  MPABOBOE  SIBJICHHE,
9KOHOMHMYECKUM pecypc M oOmagaTtens 3TOH HHPOpPMAIUM TaK Xe, Kak Hu
COOCTBEHHUK MAaTepUANIbHBIX IICHHOCTEH, HYXIAaeTcs B IMPABOBON 3aIlUTe.
[TosToMy oTnenpHOU MpPOOIEMON COBPEMEHHON IMBIIMCTUKU B IOCIEIHEE
BpeMms cTaia pobJieMa HHTEIJIEKTyaIbHON COOCTBEHHOCTH.

[Toxg wuHTEIEKTyadbHOW COOCTBEHHOCTBIO COBPEMEHHOE T'PaXKIAHCKOE
MPAaBO MOHUMAET COBOKYIMHOCTh HUCKIIOYUTENIBHBIX MpaB KaK JUYHOTO, TaK U
UMYIIECTBEHHOTO  XapaKTepa,  BO3HUKAIOIIUX B  OTHOIIGHWU  psaa
HEMaTepPHATbHBIX O0OBEKTOB - PE3yIbTATOB HHTEUICKTYaIbHOM, TBOPUYECKOM

JIeATEeIIbHOCTU U CPEACTB UHANBUTyaTN3aIlin. 141

[TpumepHo Takass >xe AePUHULIMS HWHTEUIEKTyaJIbHOU COOCTBEHHOCTH
npuseaeHa B cT. 1125 TK PT.«

WNuTemnektyanbHass COOCTBEHHOCTh OXBATHIBAET YETBHIPE OTIEIBHBIX U
YETKO PA3TMYAIOIINXCS TUITA HEOCA3aeMON COOCTBEHHOCTH - MTATEHTHI, TOBAPHBIC
3HAKW,  KOMUPAUTBI W  CEKPeTbl  MPOU3BOACTBA.  MHTe/IeKkTyalbHas
COOCTBEHHOCTh HMMEET HeMajo OO0HuMX YepT ¢ peaJlbHOM U JUYHOU
COOCTBEHHOCTBIO, XOTSI B OTJIMYUE OT COOCTBEHHOCTU OHA, KAK OTMEYEHO, 4YacCTO
«Heocs3aeMa»  (HampuMep, KoMIbloTepHass mporpamma). K mpumepy,
MHTEJUIEKTyaIbHasi COOCTBEHHOCTD SIBJISIETCSI aKTMBOM, M B 3TOM KayecTBe €€

138CM.; J.XomxcoH. ComranbHO - YKOHOMUYECKHE TIOCIIEACTBUSA MTporpecca 3HaHu| 1
HapacTaHus CII0KHOCTH. // Bompockr sxonomuku, Ne 8, 2001. C. 38

139CM.;KJH/IMOBI/1t1 E. C., Tumenkos B. I'. UaTemekTyansHass COOCTBEHHOCTB: CYXKICHHS,
NoJIeMUKa, IPoOJIeMbl U rpeyioxkenust. // 3akoH u npaso, Ne 10, 2001. C. 41-48

"0 Cw.; TaroposlILK. JInunoe MH(pOPMALMOHHOE MPAaBO TPAXKIAH: HPOOIEMBI IPakKIAHCKO-
npaBoBoro perynuposanus B Pecryomuke Tamkukucran. M.: Criytauk. 2010. C.22-27.
oo [IpaBo mHTemIeKTYaNBHOM coocTBenHOCTH// [Tox pen. brmznerna AWM. M.:

IIpocnext. 2013. C.3

'K PT. Yacts I11. Tyman6e. 2005. C.46 07
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MOXHO IpOAaBaTh, IMOKYNAaTh, JUIEH3UPOBATh, OOMEHUBATH WJIM OTIABATh
0e3BO3Me3/IHO, Kak 00y Apyrylo ¢opmy coberBeHHocTH. Kpome TorO,
BJIAJIENIel] MHTEJUIEKTyaJbHOH COOCTBEHHOCTM HMEET IIpaBO  3allpeTUTh
HEIPAaBOMOYHOE HCIOJb30BAaHUE WM TPOJaxXy JaHHOH COOCTBEHHOCTH.
OOBeKThl HWHTEIUICKTYaJbHBIX TPAB WM MHTEIUIEKTYAJbHON COOCTBEHHOCTH
BCer/la MMEIOT HEMaTepHabHBIA XapakTep, B CHUJIYy YEro COOTBETCTBYIOIINE
WHTEJUICKTyaJbHBIE TIpaBa HE 3aBUCAT OT TMpaBa COOCTBEHHOCTH Ha
MaTepuaabHBIA ~ HOCUTENb  (Bellb), B  KOTOPOM  BBIPAXKEH  OOBEKT
MHTEJJIEKTYalbHON COOCTBEHHOCTH, a Iepefada TaKOro HOCHUTENIS HE O3HauyaeT
Iepexo/ia MpaB Ha OOBEKT UHTEIIEKTYaIbHON COOCTBEHHOCTH. 14*

['maBHas e 0cOOEHHOCTh OOBEKTOB MHTEIUIEKTYalIbHOM COOCTBEHHOCTH, B
OTJIMYME OT MPEIMETOB BEUIHOI'O IPABA, 3AKIIOYAETCS B MPEACTABIEHUU UM CO
CTOPOHBI TOCYAapCTBa CIELUAIbHOW OXpaHbl, BBIpAXEHHOW B Qopme
UCKJIIOYUTENIBHOTO IMpaBa. B oTnuume OT OOBIYHBIX TOBAPOB, PE3YIbTATHI
WHTEJUICKTYaJIbHOU JIEATEIbHOCTU OUYEHBb YSI3BUMBI, KAK TOJBKO OHU CTAHOBSITCS
W3BECTHBI IMUPOKOMY KpyTy 1. be3 rocygapcTBeHHOM OXpaHbl OHU MOTYT OBITh
MIPUCBOEHBI KAX/IBIM, KTO UMEET HEOOXOIUMbIE€ CPEACTBA ISl UX MUCIIOIb30BAHUS
B LIEJISIX M3BJIeYeHUSI TPUObUTH. OTCYTCTBHE rapaHTUPOBAHHON OXPaHbl 03HAYATIO
Obl, YTO JHMIA, BIJOXHUBIINE OMNpEACIEHHbIE CpeACTBA B  pa3paboOTKy
MHTEJUICKTYaJIbHOM COOCTBEHHOCTU, HE CMOTJIM OBl OKYIUTH CBOM 3aTpaThl U
BCJIE/ICTBUE 3TOTO HE ObLIM Obl 3aMHTEPECOBAHBI B TAKOHU JesTEIbHOCTU. B 11e710M
MHCTUTYT UCKJIIOUUTENIBHOTO MpaBa CTUMYJIMPYET pa3BUTHE B OOIIECTBE

XYAOKCCTBCHHOI'O TBOPYECTBA U HAYUYHO-TCXHUYCCKOT'O HpOFpGCCﬁ.144

Pony uHTEMNIEKTyalbHONH COOCTBEHHOCTHM B 3KOHOMHYECKOM pPa3BUTHUU
HEBO3MOXHO IepeolleHuTh. Ha cerogHsmHuii JeHb OHa cTaja TJIaBHBIM
pecypcoM BceX TocyaapcTB. B 3KOHOMHYECKM pa3BUTHIX CTpaHax IWHAMHUKA
pocTa TMpOJaX WHTEIUICKTYaJbHBIX TPOJYKTOB CYIIECTBEHHO IIOBBIIIAET
AHAJIOTMYHBIC ITOKAa3aTelld IS JAPYTUX BUIOB TOBApoB M yciayr. Hampuwmep,
00BEM MHUPOBOM TOPTOBIIM JIMIICH3USIMHU Ha IMPABO HCIIOJIb30BAHUS Pa3TUIHBIX
00BEKTOB MHTEJUIEKTYAIbHOM COOCTBEHHOCTH €XEroHO yBenuuuBaeTcs Ha 12%,
B TO BpeMs, KaK TEMIIbl pOCTa MUPOBOTO IMPOMBIIUIEHHOTO MPOU3BOJICTBA HE
npesbimatroT 2,5 - 3% B roa. Ilosatomy cramo akcMOMOM, 4TO B TpPEThEM
TBICSTYCIIETUH TJIABHBIM CTUMYJIOM Pa3BUTHS 3KOHOMUKHU OyIyT HE MPHUPOIHBIC
PECYPCBI, KOTOpBIE HCYEpPIIAeMbl, & HWMEHHO pPE3yJIbTAThl WHTEUICKTyaIbHOU

"Cwm.; [paso uHTELIEKTYaNBHOM cobeTBenHoCTH. [Ton pex. Bausnena AWM. M.:
IIpocnexr. 2013. C. 8

144 Cwum.; Epémenko B. U. I'paxnanckuii kogeke Poccuiickoit @eneparn u
WHTEIUICKTyabHass COOCTBEHHOCTS // FOCYI[apCTBl(E) I§ mpaso, 2003, Ne 1. C. 37
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JACATCIIbHOCTU.

Hapnexamas 3amura rocygapcTBOM HHTEIIEKTYyaIbHOM COOCTBEHHOCTU
myTeM BBeJeHHs 9(h(DEKTUBHBIX 3aKOHOB B HACTOSIIIEE BPEMsI
- 3TO HE TOJBKO 3allUTa aBTOPCKUX IPaB B €ro OObIAEHHOM NOHUMaHUU. OHO
CYIUT U Hemajble 3KOHOMHYeCKHe BBITOAbl. K mpumepy, ¢ Tex mop, Kak
BBISICHWIOCH, 4TO bpasunus Oymer oOecrieunBaTh MATEHTHYIO OXpaHY
(hapManeBTUYECKUX  MpenapaTtoB,  MEXIyHapoAHble  (papmalieBTUYECKUE
KOMITAaHUHM OOBSIBUJIM 00 MHBECTUPOBAHUU B 3Ty CTpaHy B 00IIel ClT0)KHOCTH 486
MUWIITHOHOB JosutapoB CLIIA s,

Heinemnmit CIIEKTP npooJem, CBSI3aHHBIX C VIIPABIICHUEM
MHTEJUIEKTyaJIbHOM cOOCTBEHHOCThIO B PT B 3HAUMTENbHOU CTENEHU OOBSICHUM
HMCTOPUYECKU CJIOKUBIIMMCS OTHOIIIEHUEM K COOCTBEHHOCTH. B coBerckuit
MepUoJ Hallell HCTOPUM HWHTEUIEKTyajbHAasE COOCTBEHHOCTh KaK SIBJIICHHE
CYIIECTBOBajIa, HO MPAKTHUYECKH BCS IMpUHAJIekKala rocynapcrBy. Ilpobiema
MPaBOBOM 3aIUThl HAYYHO - TEXHMYECKMX M TEXHOJOTMYECKUX TOCTUKEHUU,
PaBHO M TOBAPHBIX 3HAKOB M 3HAKOB OOCIY)XMBaHMS, HE BO3HMKaJIAa. Tem
BPEMEHEM, B MHUpE MOSIBUJIUCh HOBbIE MEXAYHAPOJHbIE CTAHAAPTHI B 00JacCTU
MHTEJUIEKTYyaJIbHOM cOOCTBEeHHOCTU. OHU 3aKPEIJIEHbl B TAKUX MEXIYHAPOIHBIX
Joroopax, kak CoriameHue IO TOProBbIM acleKTaM HWHTEUIEKTyalbHOU
COOCTBEHHOCTH, JIEHCTBYIOIlEE B paMKax BcemMupHON TOproBoil opraHuzanuu,
JoroBop o matreHTHOM npaBe U [OroBop O 3aKOHax IO TOBAapHBIM 3HAKaM,
3aKJIIOYEHHblIE B paMKax BceMupHON oOpraHM3allii  MHTEUIEKTYalbHOU
COOCTBEHHOCTH.

K ycunenuto oxpaHbl M KOMMEPUYECKOTO UCIHOJIb30BAHUS OOBEKTOB
MHTEJUIEKTYaJIbHOM COOCTBEHHOCTH MOATANIKUBaeT M (akT BcryruieHuss PT B
BcemupHyto TOproByio opraHu3aiuio, rmockoyibky B pamkax BTO gocratouno
Cepbe3HOE BHUMAHME YIEISAETCS TOPrOBBIM ACHEKTAM IpPaB MHTEUIEKTyalbHOU
COOCTBEHHOCTH.

Tem BpemMeHeM B ITOBCEIHEBHYIO KM3Hb IpaxaaH PT crpemurtenbHO Bomen
NuTepHeT - mepBOoHAYaIbHO KaK yI0OHOE KOMMYHUKATUBHOE CPEJICTBO, BHE
MOJIs, YbUX JTMOO KOMMEPUYECKUX, MOJMUTHYECKUX U OOIIECTBEHHBIX UHTEPECOB,
MMOCTENEHHO MPEeBpaIlasiCh B KOJOCCATbHBIN MH(DOPMAIIMOHHBIN Merapecypce. 1o
nanHbIM Ha koHell 2011 roga, komudecTBo nosb3oBateseid MHTepHeTa cocTaBMIIO
2,3 MmuwuHapaa 4eJI0BeK KaKIblid TPETUN KUTENb TUIAHETHI.

He ynuBuTeNnbHO, 4YTO MO Mepe pocTa MaclITabOB MCHOJIb30BAHUS
HWuTepHeT yCIOXKHSIOTCS W NPOOJEMBbI, CBSI3aHHBIE C  BO3MOXHOCTHIO

' BRe/ienne B paBa MHTEIEKTYalbHOM coGcTBeHHOCTH. Bena, 2000. C.29
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HECAHKIIMOHUPOBAHHOTO JOCTyMa U HCIOJIb30BaHUS yCIYT, 1 OECKOHTPOIBLHOTO
pacnpocTpaHeHus WHOpPMalMK, MPUBOJSIIETO K HAPYIIEHUIO UY)XUX MpaB Ha
WHTEJUICKTYaJIbHYI0O COOCTBEHHOCTb. PacmpocTpaHeHHOW cTaja mpaKTUKa
pacchulku crmaMa (HexenaTeabHOW WH(OpMAlMu) U3 B3JIOMaHHOTO IMOYTOBOTO
AIIMKA TIOJIb30BATENIsl, MCIOJb3ysl €ro JIOTOTHUIL. YK€ 3aperucTpupOBAHHbBIC
TOBApHBIE 3HAKU UCIIOJB3YIOTCS B KAUECTBE aJPECHbIX HAUMEHOBAHUI CEPBEPOB
MH(POPMAIIMOHHBIX Y3JIOB B CETH. ODTO [EJIAeTCs HAMEPEHHO Uil IPUTOKA
MOJIb30BaTeNIe B MaHHBIM ajpec. TexHosornueckue BO3MOXKHOCTU WMHTEpHET
CO3JIaJI CEpbhEe3HbIE MPOOIEMBbI B 00JIACTU OXPAHbI ABTOPCKUX MPaB, MOCKOIBKY
3JIEKTPOHHOE KOMMPOBAHHUE W paclpoCTpaHeHHe WHPOPMAIIUU CTAIM OOBIYHBIM
nenoM. O6s13aTeIbHOE OCHOBAHME IS 31U THI aBTOPCKUX IPaB - (PUKcALMs UAeu
B BemnlecTBeHHOM Buze. CoBpeMeHHasi TeXHHMKa (UKCUpPYeT HHEPOpMAIUIO B
uuppoBoM BHUAE. BHENMPOCTpaHCTBEHHOCTh - OAMH U3 cBoiicTB MHTepHera -
CBOJUT Ha HET Takue (yHIaMEHTAJIbHbIE MPABOBbIC MOHATHUS, KAK «MECTO»,
«TePPUTOPUS», «CyBepeHUTET». [l03TOMYy HEKOTOpbIe CKENTHUKUM BOOOLIE HE
BEpAT B 3AIIMUTY IpaB aBTOpoB B HMHTepHere: «3alura MHTEUIEKTYaJIbHOU
cobcTBeHHOCTH B IHTEpHETE - 3TO mpobiiemMa, KOTopas BbIAYMaHay. 146

OOBEKTOM aBTOPCKOTO IpaBa, KaK M3BECTHO, SIBIISICTCS  BCAKOE
CaMOCTOSITEIIbHOE TTPOM3BEICHUE UHTEIDICKTYIbHOTO TPy/a YeJIOBeKa B 00J1acTh
JUTEPATYpPbl M HCKYCCTBa, 3aKPEIUICHHOE B OIPEIeCHHON BHEIIHEH (opme,
JIOCTYITHOM BOCIIPHUSTHIO 4YelIoBeKa. ABTOPCKOE IIpaBO OXpaHSIeT HE caM
TBOPYECKUI TPOIECC, a €ro pe3yiabTaT - MPOU3BEICHHE HHTEIUIEKTYalIbHOU
JIeATeIIbHOCTU, TIOCKOJIBKY €My IMpHaaHa onpeaeneHHas ¢opma. ABTOpPCKOe
MPaBo, TAKUM 00pa30M, MPEICTABIISIET COOOM UCKITIOUUTEIHFHOE MTPABO aBTOpa Ha
CBOE IPOU3BEACHUE - IPaBO, B KOTOPOM COYETAIOTCS KaK JIMYHBIC, TaK W
HUMYHICCTBCHHBIC DJICMCHTDI.

PesynmpTaToM TBOpUeCcKOTO mpollecca He 00sS3aTeIbHO MOXET OBITh
3aKOHYEHHBIN, Ha4HCTO nepercaHHbIN TEKCT MIPOU3BEICHHUS.
JlutepaTypoBeieHrEe ONEepUpPYyeT MOHITHEM «aBToTrpad» (0T rpedeckoro avtos -
caMm u grapho - mmmry) Kak COOCTBEHHOPYYHON PYKOINUCH THCATENS WU
COOCTBEHHOPYYHOM MOJIKCH MO TOKYMEHTOM. ABTOrpad MMEeT 3HAYCHHE KaK
MMOJIMHHBIA JTOKYMEHT, YAOCTOBEPSIIOIIMA W BBIPAXKAKOIIAN TOYHYK) MBICIb
aBTopa (TO4YHee, ueM TUNOTPAdCKOEe BOCIPOU3BEIEHUE, TI/I€ BO3MOXKHBI
HEMpaBWIbHOE YTEHUE, OmMOKa M omneudaTka). HayuHnas unu nurepatypHas
PYKOIUCH, CHAOKEHHAs! COOCTBEHHOPYUYHBIMHU MOMPABKAMH, BCKPBIBAET MTPOIIECC
TBOpPUECTBA aBTOpAa U  CIYXKUT MPEIMETOM  M3yUYEHUSI CO  CTOPOHBI
uccnenosateneil. OTcyrcTBre aBTOrpad)oB M YEPHOBHUKOB MPUBEIU K CIIOpPaM O

146 Usnes. A. http//www/kadis/spb/ru <<HpalBi)bI/IHTepHeT, PeaibHOCTEY
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IMOJJIMHHOM aBTOPCTBC psia HpOI/ISBeI[eHI/Iﬁ H_[CKCHI/Ipa u [Ilonoxosa.

B sToMm mmane co3manue 00BEKTOB I/IHTCHHeKTyaHBHOﬁ COOCTBEHHOCTH B
I/IHTepHeTe COIIPsKCHO C  pAAoM  CIIOPHBIX MOMCHTOB, KOTOPBIC MOIYT
BO3HUKHYTD IIPpU OIIPCACIICHUUN aBTOPCTBA.

Eciu mpouecc co3maHus JIUTEPATYpHOTO MPOU3BEIACHUST COCTOUT U3
MOCIIEIOBATEIBHOTO HAHECEHUSI HA Oymary OIpe/lIeleHHbIX OYKB, 10 OKOHYAHUIO
KOTOPBIX 3TOT MAaTePUAIbHBIH OOBEKT HEMEIJIEHHO (B CHIIy UCKIIOUUTEIHLHOTO
mpaBa aBTOpa) CTAHOBUTCA OOBEKTOM OXpaHbl ABTOPCKOrO IMpaBa Jaxe B
COCTOSIHUM 4YEepPHOBHMKA, TO IIPOIECC CO3JAaHUSI TOrO K€ IMPOU3BENCHUS B
KOMIIBIOTEPE COCTOUT U3 MOCIIeI0BATENbHBIX N3MEHEHUH (DPU3UUECKON CTPYKTYPbI
3JIEKTPOHHOTO TOJIsI KOMIIBIOTEpA € TIocTenyomlel (hukcalueil 3TuX 3MeHeHUi B
BHJIE OTIEIBHOrO (paiijia B JKECTKOM JAMCKE Mpolieccopa. B mampHeiIeM 3TOT
(aiim Oymer cymiecTBOBaTh B BHUPTYaJbHOM COCTOSHUM 1O MOMEHTa €ro
MaTepHaIu3alii Yepe3 aKTUBU3AIUI0 Habopa mporpaMM MpUHTEPA MEPEBOIOM
Ha OyMmaxHbIi HocuTenb. TakuM oOpa3oM, €clid paHbllle YEPHOBUK
MPOU3BEICHNS TAKXKe IMOMaaall B pa3psig OOBEKTOB, 3AIIMIAEMBIX aBTOPCKUM
MpaBOM KaK JO0Ka3aTelIbCTBO TBOPUECKOrO IIpoliecca, B BUPTYyAIbHOM
MPOCTPAHCTBE TIOHITHE «UYEPHOBHK» OTCYTCTBYeT. B (aiimoBoii cTpykType
KOMIIBIOTEpAa HEBO3MOXHO CYIIECTBOBAHHUE BAPUAHTOB IPOU3BEACHUS; JTIOOBIC
M3MEHEHUs, COXpAHEHHbIE B MAMSTU KOMITBIOTEPA, YK€ HEOOPATUMBI.

B aTo0it cBs3M, q1g TOTO, UTOOBI Kakoe - JTUOO MPOU3BEICHHE CTAIO B
HMHuTtepHeTe 00BbEKTOM aBTOPCKOTO MpaBa, HEOOXOIMMO, YTOOBI aBTOP JI0Ka3all,
YTO 3TO MPOU3BEACHNE OBLIIO 00PAa30BAHO HA €r0 KOMITBIOTEPE U HAXOIUTCS B €T0
caiite. Panpine, korma B ciydae crnopa o0 aBTOPCTBE, Kakoro - Ju0o
MPOU3BEACHUS HJICHTU(PUIUPYIOIUM TPU3HAKOM CIY)KWJ TOYEepK aBTopa U
YEPHOBUK MPOMU3BEJEHUS, TO celdac, MOCKOJIbKY TEKCT IOSBISETCS cpaszy B
BUPTYaJIbHOM IPOCTPAHCTBE, OH JIMIIEH KaKHUX - JU0O MIAECHTU(PHUIIUPYIOITUX
MPU3HAKOB, KpOMeE, €AMHCTBEHHO, €ro CYyIIECTBOBAHMUS B KOMIIBIOTEPE aBTOpA.
[TosToMy, B OT/IMYME OT PYKOMHUCH, TPOU3BeeHUEe, HAOpAaHHOE U COXPAHEHHOE B
MaMsITH KOMIIbIOTEpA WJIM JPYroro MaTepuajbHOTO HOCHUTENSl, HE CTAaHOBUTCA
00BEKTOM 3aIIUTHl aBTOPCKOTO MpaBa: OHO CTAHOBUTCSI TAKOBBIM TOJIBKO TOT/A,
korma aiyi, B KOTOPOM HaXOJIUTCS 3TO MPOU3BEACHHE, BHOCUTCS B CaWdT,
Haxonsuica B cetd MHTEpHET U ¢ 3TOr0 MOMEHTAa CTAaHOBUTCS MPEIMETOM
0003peHust onb3oBarteneil Miutepuera. Ha cerogHst 3T «TOHKOCTU» KOTIMpaiTa
HaXOJISITCSl BHE MPABOBOTO IMOJIS.

Takum oOpa3oM, coCymIecTBYS B IIPAaBOBOM TOCYAapCTBE 0O€3 YETKHX
3aKOHOJATENbHBIX ~HOPMATHBOB, TMPOCTPAHCTBO JUIsI  OE3rpaHUYHON U
OCCKOHTPOJIBHON  TepeJaud  JaHHBIX TMPEBPATWIIOCh B ONPEACIICHHYIO

YeJIOBEUECKYIO JIeATEIbHOCTh, 000COOJIEHHYIO B IIpOIlecce pas/eieHusl Tpyaa U
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HaIpaBJICHHYIO Ha mojydyeHue Mpuobuid. COOTBETCTBEHHO, 3Ta JESTeNbHOCTh
MMEeT IMpPaBOBYK MPHUPOAY, MU HYXKIAeTcd B IIPaBOBOM OCMbICIieHUHU. B
MEXIYHAapOIHO-TIPABOBOM AaCleKTe Takasi paboTa yxe HAeT JOCTATOYHO
aktuBHo. K mpumepy, cormacHo ct. 9.1. bepHckoii koHBeHIMM 00 OXpaHe
JUTEPATYPHBIX U  XYHAOKECTBEHHBIX IPOM3BEIECHUN, BBOJ OXPaHIEMOTO
MMPOM3BEICHUS B KOMITbIOTepHYIO cuctemy (MHTepHET) mpemcTaBisieT cOoOOoM
BOCIPOM3BEJICHUE 3TOrO MPOU3BEACHUS HA MAIIMHOYUTAEMOM HOCHUTENE, HU
JIOJDKEH OXPaHATHCS COTJIACHO 3aKOHY 00 aBTOpckoM TmpaBe. Ho, MOCKOJBKY
HMHuTtepHeT 1o cBOE HNpUpOJe HE BIMCBHIBAECTCS B TPAAULIMOHHBIA IMOHATUHHBINA
anmapar, KOTOPbIM OOBIUHO 3aKOHOJATENb IOJIb3YETCS ISl PEryJIupOBaAHUS
OOIIIECTBEHHBIX OTHOIIEHUH, M MpeacTaBiIsieT coboil Tak Ha3bIBaeMbIN
«MOJISIPHBIA KOHUEINT» K CYLIECTBYIOLIEH NPABOBOM CHCTEME, HE3ABUCUMO OT €€
TUIOJIOTUHU, TAIKUKCKUN 3aKOHOJATENbh JIMOO OTBEpraer mpodjieMy HHTEPHET-
npasa, Ju00 KpaltHe OCTOPOKEH B €€ MPABOBOM PETYJIUPOBAHUH.

T.d. HzaroeB cmnpaBemmBo oTMmedaeT: «[Ipobiembr  mpaBoBOrO
PETYIUPOBAaHUS OTHOIICHUH C UCMOJIb30BaHUeM ceTr MHTepHeT 00yCIIOBIICHBI, B
MEPBYIO0 OYepeab, OCOOBIMH CBOWCTBAMHM CeTH. VIHTEpHET SBIISIETCS OCOOBIM
MyOJIMYHBIM TPOCTPAHCTBOM, U B CHIIy 3TOTO TPeOyeT CIenualbHOTO MPaBOBOTO
peryIupoBaHus» 147,

[TpoGnembl WHTEUIEKTyaIbHOUW CcOOCTBeHHOCTH B MHTepHeTe s
OTEUYECTBEHHON IOPUCHPYJEHIIMU, B CBETE H3JI0OKEHHOTO, SIBJISIIOTCS HOBBIMH,
MaJjio pa3paboTaHHbBIM, pelibeHO 0003HaUEHHBIMH B IJ1aBe 57 TpeTheit uactu ['K
PT. IlpaBoByro 6a3y mHTeIeKTyaabHOM coocTBeHHOCTH B PT Ha ceromHsmHuii
JIeHb CcOCTaBIIsitoT, kKpoMme Ha3BaHHOU riiaBbl 'K, 3akon PT «O6 aBTopckom
MpaBe U CMEXHBIX MpaBax» oT 13 Hos0ops 1998 roga u 3akon PT «O ToBapHBIX
3HaKaxX M 3Hakax obcmyxuBaHus» ot 05 mapra 2007 roga, KOTOpbIE IO CBOEMY
CONIEP)KAHUIO HE OXBATHIBAIOT BEChb KOMILJIEKC BOIPOCOB, CBSI3AHHBIX C
npobiieMaMH MHTEJUIEKTYaIbHONH COOCTBEHHOCTU, M KPOME TOTO, B HEKOTOPBIX
MO3ULIMSX HYXIAIOTCS B JOMOJHEHUSX U U3MEHEHUsX.'*S OTMETHM, UTO 3aKOH
«O0 aBTOPCKOM TpaBe M CMEXHBIX IMpPaBax» OXBATHIBAET TOJBKO BOIMPOCHI
MPABOBOTO PEryJIMpPOBAHUS MPaB aBTOPCTBA HA JIUTEpATypHbIE, MY3bIKaJIbHbIC
MPOU3BEJCHHS, JKUBOIMKCh, KUHOMPOIYKIUIO, KOTOpBIE CETrOAHS B IIpaBe
MHTEJJIEKTYaIbHONH  COOCTBEHHOCTHM  OXBAThIBAIOTCA  €IWHBIM  TEPMUHOM
«konmpaiit». Ilpunareii B 1998 rony YK PT crateseit 275 BBen yroJioBHYIO

147 Tzaroes T.B. ['paxIaHCKO-IPABOBIEC HAPYIICHHS B PE3y/IbTATE MOIICHHHUECKHX JCHCTBHIA C

WCIOJIb30BaHUEM  TJI00aNbHON  MH(pOpPMAaNMOHHOW ceTh VIHTEpHET B COBpEMEHHOM
uHpopmannonHom obiectse. [ucc. kana.rop.Hayk. Bnaaukaskas.: 2010. C.4.
"8 AxGopu Mamxmmcu Omu PT. 1998. Ne 23-24. C.159; AxGopu Mamxmucu Onu Omu PT.

2007. Ne 3.
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OTBETCTBEHHOCTh 3a HE3aKOHHOE HCIIOJIb30BAHME TOBAPHOIO 3HAKa, 3HAaKa
obcinyxuBaHus, (UPMEHHOTO HAUMEHOBAHMS U  HAUMEHOBAaHMS  MecTa
MPOUCXOXKIAeHUsT TOBapoB.'¥ TloHsTHs «pUpPMEHHOE HAWMEHOBAHUE» U
«HalMEHOBAHHUE MECTa MPOUCXO0XKIEHUS TOBApOB», TAKUM 00pa30oM, CYIIECTBYIOT
HE B IIUBUJIBHOM, & B YTOJIOBHOM 3aKOHOJIaTeNIbCTBE. TOUYHO TAaKUM ke 00pa3zom
HE peIIaeT BceX MpOOJeM HHTEUIEKTyaIbHOH COOCTBEHHOCTH NPHUHSTHIA B
Hacrosiiee BpeMs 3akoH PT «O0 m3o06pereHnsix», Tak Kak OH SIBIISIETCS YaCThIO
OOImMpPHON MPOOIEMATHKH, CBS3AHHOM C MHTEUIEKTYyaIbHOH COOCTBEHHOCTHIO.
Bormpockl MecT mpouCXOkKASHUSI TOBAPOB M CEKPETOB MPOU3BOJCTBA 3aKOH HE
MpeAyCMaTpUBAET, TaK KakK, yperyjupoBaB B KakOH - TO Mepe BOIPOCHI
MPaBOBOM OXpaHbl U300peTeHUN (MHBIMHU CJIOBAMU - MATEHTHOI'O MpaBa), OH B
CHJIy CBOEM creru(pUUHOCTH HE CMOT BKJIIOUUTH B ceOsl BOIPOCHI, KACAIOIIUECs
MPAaBOBOM OXpaHbI CEKPETOB MPOU3BOJICTBA. A Bellb ((MPMEHHOE HAUMEHOBAHHUE,
TOBApHBIA 3HAK U OIpENEIeHUE MECTa MPOU3BOJCTBA TOBAPOB KaK IMPABOBBIE
MHCTUTYThI T'PAXKIAHCKOTO IpaBa OTHOCATCA K IPYMIE OCOOBIX OOIIECTBEHHBIX
OTHOUIEHUH, SIBIISIIOLIMXCS HEMATepHAJIbHBIMU CPEACTBAMM MHAUBUIYATU3AIUN
TOBApOBJIA/IEIBLIEB U TOBAPOB, KOTOPbIE MOTYT ObITh PE3YJIbTATAMU TBOPUYECKOMU
JeSITeNIbHOCTH, WM, TOBOPSI MHA4e, OTHOCSTCS K TAaK Ha3bIBAEMbBIM «IIpaBaM
MPOMBIIIJICHHONW cOOCTBeHHOCTH». B mpyrux ke crpaHax, Hanmpumep B Poccun,
9TOT KpYr TMPaBOBBIX MPOOJEM YyperyiupoBaH OTAEIbHBIM 3aKOHOM «O
TOBapHBbIX 3HAKax, 3HaKax OOCIyXUBaHUS M HAUMEHOBAHUAX  MECT
MIPOUCXOXKJIEHHUSI TOBAPOB», IPUYEM IMOHATHE «(PUPMEHHOE HAUMEHOBAHHE» KaK
HAauMEHOBAHUE, 0] KOTOPBIM MPEANPUHUMATENb BBICTYNAET B I'PAXKIAHCKOM
06opoTe, OT/IENEHO OT MOHATHUSI «TOBAPHBIN 3HAK». Be3yClIOBHBIM UX OTIMYHUEM
SBIIIETCS TO, YTO C IOMOUIBIO TOBAPHOTO 3HAaKa WJAEHTUUIUPYETCS HE caM
CYOBEKT SKOHOMMUYECKOH MIesITeIbHOCTH, a IPOU3BOAMMBIE UM TOBAphl WU
OKa3bIBa€Mble YCIyTU. A yCTAaHOBJIEHHE TOYHOI'O MECTa MPOM3BOJICTBA TOBAPOB
BJIeYET 3a coOoi ompeneneHHbie 3akoHOM PT «O TamoxeHHOM Tapude» Mepbl
TapuHOrO WX HETAPU(PHOTO PETYIMPOBAHUS B OTHOIICHUU IKCIIOPTUPYEMBIX
WM UMIIOPTUPYEMBIX TOBApOB. OTIEIBHO OTMETUM MPOOJIEMY TOMEHHBIX UMEH,
KOTOPBIX COBpEMEHHASI MPABOBAsI HAYKa OTHOCUT K TOBAPHBIM 3HaKaMm. !0

TaxuM 06pa3oM,lpaBoOBOE PETYIUPOBAHUE MPOOIIEM HHTEIIEKTYaIbHOM
coOCTBEHHOCTH B 3akoHojartenbcTBe PT B Hacrosiee Bpemsi OCYyLIECTBIISIETCS
TOJIBKO YACTUYHO U B MpeJiejaX Ha3BaHHBIX Bbllle 3aKOHOB. [lonoxenus pasnena
V T'K PT B HemocTtaTouHOl Mepe NPHUCIOCOOJEHBI K PELIEHUIO BOIPOCOB,

YK PT. Jlymau6e. 2004. C.336

150CM.; Areenko A.A. CooTHOILIEHHE NIPaB Ha JOMEHHOE UMs U ToBapHbIi 3Hak B CIIIA:
Huc. xana. rop. Hayk. M.: 2002, Hemen FO.JI. HaumenoBanue nomena B Uutepuere —
HOBBIH OOBEKT IpaBa cOOCTBEHHOCTH. J{ucC. KaH,H.lKi%HaYK. M.: 2002.
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BO3HHMKAIOIIMX B CBSI3M C MCIOJb30BAHUEM pE3yJIbTATOB HMHTEJUIEKTYalIbHOMN
JEesITeNIbHOCTU U CPEJICTB MHIMBUIYAIM3ALUU B 3JIEKTPOHHO-IIUGPOBOI dopme
WNntepnere. Paznen He comepXUT MOHSATUMHBIN ammapat, 0e3 KOTOpPOro 3aKOoH
CTAHOBUTCS TPYJIHBIM B MCIOJIb30BaHUU. BHE chepbl mpaBOBOTO peryanpoBaHus
OCTAIOTCsl MPOOIJIEMBI TPABOBON OXpaHbl (PMPMEHHBIX HAMMEHOBAHUH CYOBEKTOB
9KOHOMHUYECKOW  JIeATETbHOCTH, CEKPETOB TMPOU3BOACTBA U  0CO0O -
HETPAIUIIMOHHBIX OOBEKTOB HMHTEIUIEKTYIbHONH COOCTBEHHOCTH (TOIOJIOTUU
WHTETPAJIbHBIX MHKPOCXEM, HOY-Xay U Jp.), KOTOpPble B COBOKYIHOCTH C
KonupaTaMM M  MATEHTHbIM  IMPAaBOM M COCTABJISIIOT  IOHSATHE
«UHTEJJIEKTYAJIbHOM COOCTBEHHOCTH.

CoBepIIeHHO OYE€BUHO, UYTO BECh KOMIUIEKC TPAaBOBBIX IpoOiieM,
CBSI3AHHBIX C TOHSTUEM «HUHTEJUIEKTyalibHass COOCTBEHHOCTBH» HE MOXKET
paccMaTpuBaThCA B paMKax ['pakJaHCKOro Kojekca, 3aKOHOB «O0 aBTOPCKOM
nmpaBe U CMEXHBIX TmpaBax» M «0O0 wu3o0pereHusx». CeroaHss BO3HUKAET
HEOOXOIUMOCTh B IIPUHATUU KOHIENTYaIbHOrO 3aKoHa «O0 MHTEIUIeKTYalbHOU
COOCTBEHHOCTH», B KOTOpOM OBl HAINIU CBOE OTPAXXEHHE COBPEMEHHBIE
Mpe/ICTaBIIEHUsI TPOOJIEMbI UHTENIEKTYaIbHONH COOCTBEHHOCTH, BOSHUKAIOIIIE B
NHTepHeTe, NATEHTHBIX B3aMMOOTHOIIEHUSX, MpoOJIeMax HCIOIb30BaAHUS
TOBAapHBIX 3HAKOB, 3HAKOB - AHAJIOTOB M T.N. APXUTEKTOHHKY 3aKOHA JTOJIKHBI
COCTaBUTh JOCTATOYHO TOAPOOHBIE TMPABOBBIE TMOJIOKEHHS, IOTHOCTHIO
pPACKpbIBAIOIINE CYTh BCEX JECATU TOHSITUH OOBEKTOB MHTEIUIEKTYallbHOU
cobcTBeHHOCTH, TpuBeaeHHbIe B ¢T. 1126 'K PT.

Takas HeEOOXOIUMOCTh MAHUKTyeTCs em€ u Apyrumu (Qakrtopamu. B
HACTOsIIIee BpeMs, C IPOLIECCOM HEM30EeKHOro BXOXIeHHS Ta/KuKUcTaHa B
OOIIyI0 CHUCTEeMY MHUPOXO3SIICTBEHHBIX CBSI3€d, WCIOJIB30BAHUS MHUPOBOTO
MH(POPMAIIMOHHOTO TMPOCTPAHCTBA B JIKOHOMHMYECKHX IIEJISIX, OTEUECTBEHHAS
IOPUCIIPYACHIIMS CTAJIKMBAETCS MO0 KpaliHel Mepe ¢ AByMs KPYITHBIMU ITPaBOBBIMU
npobieMaMu.

IlepBasi 3 HUX - 3TO HUCHOJb30BaHHE OOBEKTOB WHTEIUIEKTYaJIbHOU
COOCTBEHHOCTH (KOMMPANUTOB, MATEHTOB, TOBAPHBIX 3HAKOB, JTOMEHHBIX HMEH,
HETPAIUIIMOHHBIX OOBEKTOB HMHTEIUIEKTYIbHONH COOCTBEHHOCTH), OTHO3HAYHO
MPUHAICKAIIAX HWHOCTPAHHOMY (DU3UYECKOMY WM IOPUIUYECKOMY JIUIy U
CBSI3aHHBIE C HEI MpoOsieMbl aBTOpcTBA. OTCYTCTBHE MEXAHM3MOB HAJIOKEHUS
IOPUAMYECKOM  OTBETCTBEHHOCTHM 32  IMOJIb30BAHUE  HMHTEJUIEKTYAJIbHOMU
COOCTBEHHOCThIO B 3akoHOAaTenbcTBe PT MOXeT mnoieub 3a co00i coBepliieHre
MPECTYIUIEHUA C HCIOJIBb30BAHUEM BHUPTYaJbHOTO IPOCTPAHCTBA, 3aHSTOrO
TQKUKCKUMU TTpoBaiaepaMu. Camblii TPOCTOM MpUMeEp - 3TO MPpOoJaxa HaAyUYHbIX
TPYAOB TA/KUKCKUX YUYEHBIX B HEOOBSITHOM IpocTpaHcTBe MHTepHeT 06€3 mux
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cornacus. 15!

Bropass - 3TO HEOOXOIMMOCTh MPABOBOTO PETYJIUPOBAHUS BOIIPOCOB,
BO3HUKAIOIINX B PE3YJIbTATE CTOJIKHOBEHUS ABYX WJIM HECKOJIBKMX ITPABOBBIX

CUCTEM TIO Tpo0OJieMaM WHTE/UICKTYaJbHOM COOCTBEHHOCTH, II0 KOTOPBIM
MMEIOTCSI PE3KHE MPOTHUBOPEYHS WIM MPOTUBOIIOJIOKHBIE TTOJAXOABI IO PEIICHHUIO
OIHOM U TOM ke mpobireMsl. [ToaTomy pazpaboTka mpoOIeM MHTEINICKTyaJIbHON
COOCTBEHHOCTH B CBSI3U C HCIOJB30BAHMEM MHPOBOTO HH(GOPMAIMOHHOTO
MPOCTPAHCTBA U NPOAYKTOB HHTEIUIEKTYaJbHOM COOCTBEHHOCTU WHOCTPAHHBIX
(bU3MYecKuX U IOPUANYECKUX JIMI] B 3aKOHOJATEIIbHOM acCHEeKTe Ipe/ICTaBIsSeTCS
aKTyaJIbHOM TeMOM, wucciaenoBanusd 1o kKotopeiM B PT  mpoBoaunuch
HE0CTATOYHO.

Pazpabotka u mnpuHsATHe KoOHuenrtyajdbHoro 3akona PT  «O06
UHTEJUICKTYaTbHONH COOCTBEHHOCTW», TAaKUM OOpa3oM, SIBIISIETCS CIIEICTBHEM
HACTOSITEIbHON HEOOXOMMOCTU CUCTEMHBIX MMPE0OPa30BaHUN 3aKOHOAATEIbCTBA
PT 1o BompocamM MHTELIEKTyalbHOW CcOOCTBEHHOCTU. (OTeuecTBEHHOE
3aKOHOAATEIBCTBO JIOJKHO OBITH IOTIOJIHEHO COBPEMEHHBIMU B3IJISAAMU HA 3TY
npobiemy. PazpaboTka Takoro 3akoHa MPOJAUKTOBAaHA, MTOMHUMO BOCIIOJTHECHUS
MpoOeIOB M HEIOCTAaTKOB B IPABOBOM PEryJIMPOBAHUU, HEOOXOIUMOCTHIO
MPUBEICHUS UX B COOTBETCTBUE C MEXIAYHAPOAHBIMU JOTOBOPAMH, B KOTOPBIX
TamKUKUCTAH y4aCTBYET WJIM HAMEPEBAETCS y4aCTBOBATh, & TAKXKE BOCHPHUSTHUS
MEPEIOBOrO OMbITA JIPYTUX CTPaH B 3TOH cdepe MPaBOBOTO PEryIHPOBAHUS.
3akoH ¢ 6oJiee COBEPIICHHONW KOHCTPYKIIMEH B 001aCTH OXpaHbl aBTOPCKUX TpaB
MO3BOJIUT  CO3[aTh  OJIATONPUATHBIE  OPraHU3allMOHHBIE, TPaBOBBIE U
HSKOHOMUYECKHE YCIOBUS AJISI CTUMYIUPOBAHUS CO3[IaHUSI, TTOTYYSHUs PABOBOM
OXpaHbl U UCIOJb30BAHUS PE3YIbTATOB MHTEJUIEKTYalIbHONW JesTeIbHOCTH,
cobmomeHusi  OGajmaHca MpaB U 3aKOHHBIX  MHTEPECOB  YYACTHHUKOB
MPaBOOTHOILIIEHU B 3TOW o6Onactu. Tem camMbiM OH OylIeT CHOCOOCTBOBATH
MOBBIIIEHNIO 3(D()EKTUBHOCTH EHCTBUI TOCYIapCTBEHHON BJIACTH MPU pEIIeHUN
3a/1a4 COLUAIbHO-9KOHOMUYECKOTO pa3BUTHs TaKMKUCTAHA U €€ UHTETpalliu B
MHUPOBYIO 93KOHOMUKY.

Emé onnoit muenpio npuHATUS 3akoHa «OO0  MHTEIUIEKTYyallbHOMU
COOCTBEHHOCTW» SIBJISICTCS JAajibHeiIee cOMMKEHNE TPaBOBOTO PEryJIMPOBAHUS B
chepe UHTEIIEKTYaJIbHBIX MPaB ¢ MEXIYHAPOIHBIMU CTaHIaPTAMH.

lapMoHm3anms MaTepraaIbHOTO MpaBa UHTEIIEKTYATIbHON COOCTBEHHOCTH
¢ TpeOOBAaHUSIMU OCHOBHBIX MEXIYHAaPO/HBIX IOTOBOPOB M COTJIAIIICHUH, KpOME
TOrO, TO3BOJUT BO MHOTOM OOJIETYUTh pEHICHHE TPaKIAHCKUX ITPABOBBIX

1Cwm.;. manpumep: http:/discollection.ru
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CIIOPOB MeXJy CyObeKTaMHu IBYX WJIM HECKOJIbKHX IOPUCIUKIUI MO BOIpocam
MHTEJJIEKTYyaTbHOM COOCTBEHHOCTH. D¢ dekTUBHOCTD rapMOHU3AIIT
3aKOHOJATENbCTBA OO0 WHTEIUIEKTYaJIbHOM COOCTBEHHOCTH HEMOCPEICTBEHHO
OTPA3UTCS Ha COCTOSIHUM MPABOBOI OXpaHbI aBTOPOB M mpaBoobianateneii B PT,
a TaK)Ke Ha MHBECTUIIMOHHOM MPUBJIEKATEIIbHOCTH HAIIIEH 9KOHOMUKH.

Jluteparypa:

1. Areenko A. A. CooTHOIIIEHHE MPAaB HA JOMEHHOE MMsI U TOBAPHBIN 3HAK B
CIHA: [Tuc. xaum. rop. Hayk. M.: 2002.

2. Taropor II.K. Jlnunoe wuH(pOpMAMOHHOE TPAaBO TpakIaH: MPOOIEMBI
TPaXXIAHCKO-IPABOBOTO peryiaupoBanHus B PecnyOnuke Tamkukucran. M.:
Cnytauk. 2010. C.22-27.

3. Hemen [0.JI. HaumenoBanue nomena B MHTepHETE - HOBBIM OOBEKT mMpaBa
coocrBenHnoctu. Juc. kang.rop.Hayk. M.: 2002.

4. E.C.KimumoBuu, B.I'TumenkoB. WHTeIEKTyalbHasi  COOCTBEHHOCTD:
CYXXJIEHUS, TIOJIEMHUKA, MPOOJEeMbl U MpeaokKeHUus. «3akoH u mpaBo», Ne 10,
2001.

5. TlpaBo uHTemIeKkTyalpbHON coOcTBeHHOCTU. [lom pen. brmsnena AWM. M.:
ITpocnekr. 2013.

6. B.M.Epémenko. [I'paxmanckuii komaekc Poccuiickoit ®enepauun u
WHTEJUICKTyabHast COOCTBEHHOCTh. ['ocymapcTBo 1 mipaso, 2003, Ne 1.

7. BBeneHue B IpaBa UHTEIUIEKTYyaJIbHOM coOcTBeHHOCTU. Bena, 2000.

8. Hzaroes T.B. I'paxagaHCKO-IpaBOBbIE HapyLIEHUs] B  pe3yjibTaTe
MONIEHHUYECKUX JEHCTBUIl C MCIIOIB30BAHUEM TTI00AIbHON MHGOPMALMOHHON
cetu MHTepHeT B COBpeMEeHHOM MH(OpMalMoHHOM obmecTBe. [lucc.
KaH/1.1op.HayK. Brnagukaska3s.: 2010.

9. H.XomxcoH. CouuanbHO - 3KOHOMUUYECKUE TOCIEICTBUS MpOorpecca 3HaAHUMN
Y HapacTaHUs CIIOKHOCTH. «Borpockl akoHOMUKN», Ne 8, 2001.

AOayxaamioB A.
AHoTaTcus
Tam3umu XyKyKuu MOJIMKUATH 3exHil 1ap Yymxypun Toyukucron:

ynxatu UHTepHeT
Ba3zbu mMpy3am TaH3UMU XyKYKUM MOJIMKUATH 3eXHi nap ToYuMKUCTOH
XaMYyH najuaae, KM Xxama Machajlaxou XyKYKUU UH coXapo Aap 0ap HaMmerupas,
TaBcU( TOJAH MYMKHH acT. Macbhajgan MOJIMKUSITH 3eXH nap MHtepHer Goman,
KOHYHT'Y30pUHM TOYHMK MH MAachallapo € MHKOP MEKYHal, € Jap TaH3UMU XYKYKUU
OH xelre 3XTHETKOop acT. Taxms Ba kKabynu Konyan Yymxypun Touukucron «lap
Oopan MOJMKHUSATUA 3€XHI» 3aMUHAM TaFMUpPOTH KOHYHTY30puu Yymxypuu

TouyukucToH onja 0a MacOWIM MOJIMKUSTH 3eXHi 0osn Ooman. KonyHrysopuu
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qyMXyp#t 00 MyBoUK 6a 3aMOHM UMpPY3a MyKaMMaJl Kapja 1aBaj.
AOayKaInIoB A.

AHHOTALMA

IIpaBoBoe peryJmmpoBanue HHTEIEKTYaJbHOI cOOCTBeHHOCTH B PecnyOimnke
Tamkukucran: acnekt utepHera

CoBpeMeHHOE COCTOSTHUE MPaBOBOTO pPETYIUPOBaHUS
MHTEJUICKTYaJIbHOMCOOCTBEHHOCTH B Ta/KMKHCTaHE MOKHO OXapaKTepU30BaTh
KaK CeTMEHTapHOE, HE OXBATHIBAIOIIEE BECh CIIEKTP MPABOBBIX MPOOJIEM B 3TOU
obmactu. Yto xacaercss mpoOJIeMbl WHTEUIEKTyaIbHOH COOCTBEHHOCTH B
WHTEpHETE, TA/UKUKCKUN 3aKOHOJATENh JUOO OTBEpraeT mpooOieMy HHTEpHET-
npaBa, JU0O0 KpaitHe OCTOPOXKEH B €€ MpaBOBOM perynupoBanuu. Pazpaborka u
MpUHITHE KOHLeNnTyajlpHoro 3akoHa PecnyOomuku Tamxukucran «O0
MHTEJUIEKTYaJIbHOM COOCTBEHHOCTH» SIBJISIETCSI CJIEJICTBHEM HACTOSITEIIbHOMU
HEOOXOAUMOCTH CHUCTEMHBIX NpeoOpa3oBaHUN 3aKoHOAATeNbCTBa PecmyOnmuku
TamKuKUCTaH MO BOMPOCAM MHTEIUIEKTYyaJlbHON cOOCTBEHHOCTH. OTEYECTBEHHOE
3aKOHOJATENBCTBO JOJDKHO OBITH JIOTIOJITHEHO COBPEMEHHBIMU B3TJISIaMU Ha 3TY

npooJiemy.
Abdujalilov A.

The summary
Legal regulation of intellectual property the Tajikistan: aspect of the

Internet

The current state of the legal regulation of intellectual property in
Tajikistan can be described as segmental, not covering the whole range of legal
issues in this area. On the issue of intellectual property on the Internet, Tajik law
or denies Internet law issue, or extremely cautious in its legal regulation.
Development and adoption concept of the Law of Republic Tajikistan ”On
Intellectual Property” is a consequence of the urgent need for systemic reform
legislation of the Republic Tajikistan on intellectual property issues. Domestic
legislation must be complemented by a modern outlook on the problem.
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MacuesB Y.

K BOITPOCY O ITIPABOBOI1 OCOBEHHOCTH JTOBPOBOJIBHOM1
U ITPUHYJIUTEJBHON JUKBUIALIUUA KOMMEPYECKHNX
OPI'AHM3ALINI

KamuaBoxkaxo: XycycuaTH XyKyKUU OapXamauxi, OapXxaMINXUU HMXTUEDPH,
OapxaMIUXUU MayOypil, TAIIKUIOTA TUYOPATH, IAXCU XYKYKH.

KiroueBble ci0Ba: 1TpaBoBasi OCOOCHHOCTh JIMKBHIAIMH, JOOPOBOJIBHAS
JUKBUAAIMS, TPUHYIUTEIbHAS JIUKBUIAINS, KOMMEpPYECKHE OpraHU3alluy,
IOPUTUIECKOE JIUIIO.

Keywords: Legal features liquidation, voluntary liquidation, compulsory
liquidation, business organizations, legal entities.

AKTyaJbHOCTh HAIlUCAHWE [AHHOW CTAaThbU ONPENENSETCs, B IEPBYIO
o4epeb, COIIMATIBHO-3KOHOMUYECKON BAXKHOCTBIO CAMOTO SBJICHMS JIMKBUAALUU
KOMMEPYECKMX  OpraHM3alii, Kak CYOBEKTOB  I'Pa)XIaHCKO-IIPABOBBIX
oTHomleHui. IIpaBoBoe  peryniupoBaHME  IpPEKpalleHUss  KOMMEPYECKUX
opraHu3alMii, uMeeT OOJIbIIIOE 3HAYEHHUE, IOCKOJIbKY BBIOBITHE CYyObEKTa U3
FPAXXJAHCKUX  IMPABOOTHOLIEHUN  CONPSDKEHO € MpeKpalleHueM  (mpu
JMKBUJIAIIMN) WIM NEPEXOJOM TI'pa)TaHCKUX IMPaB U OOSI3aHHOCTEN B MOpsiIKe
npaBornpeeMcTBa  (mpu  peopraHuzauuu). JIMKBUIALIMM ~ KOMMEPYECKUX
OpraHu3allvil SIBIISIETCSI CIIOKHBIM IMPOIIECCOM, HYXIAIOIIUMCS HE TOJBKO B
JIeTaJIbHOW MpaBOBOW perjamMeHTalui, HO W B TIIATEIbHOM HU3ydYeHUU. B
Hacrosimee Bpems B Pecnyommmku Tamxukucran (PT) orcyrcrByroT B
JIOCTATOYHOM O00OBEME HayuyHble MoOHOTrpaduu Mo wucciaemayeMoir Teme. A
JIEHCTBYIOIIEe 3aKOHOMATeNbCTBO PT comepkuT OOJIBIIOE KOJUUYECTBO HOPM,
Kacarolmxcsl JIMKBUAALMM KOMMeEpYeckux opranusainui. Ho, TeM He MeHee,
MpaKTUKA MPUMEHEHUs HOPM T'PakIaHCKOTO IpaBa SIBIISETCS B JAaHHOU cdepe
MPABOOTHOILIEHUI pa3HOOOPA3HON, MO3ITOMY MpEACTaBIsIeT OONBIION HHTEpec
WCCIIEIOBAHUSI TEOPETUYECKUX U MPAKTHUUYECKMX MpoOieM [1aHHONH Tembl. B
JAHHOM CTaThe MpEeANpHUHSATA IMOMNbITKA ClIeIaTh OOOOLIEHHBIM aHalIu3 BCeX
OCHOBaHMH 151 IMKBUIALIMA KOMMEPUECKUX OpraHu3aluid, a TaKXe OIpeleInuThb
MECTO PETUCTPUPYIOLIUX OPTraHOB B MPOLEAYPE JIUKBUAAIUNA OPraHU3ALIMIA.

ITpexne cnegyer orBeTuTh Ha Bompoc. KakoBa 1enbp JHUKBUAALIMU
KoMMepueckux opranuzanuii? Llenb npekpalieHuss KOMMEPUYECKUX OpraHu3aInit
B pe3yJibTaTe JUKBUIAAIMU (JOOPOBOIBHON) - 3TO, BO-TEPBBIX, MPEKPATUTHh
CYIIIECTBOBAHUE CAMOTO IOPHUIMYECKOTO JIUIIA, TO €CTh MpeKpaleHne (PUHaAHCOBO-
XO3SIMCTBEHHOM, TOProBOM M MPOU3BOACTBEHHOW JEATEIbHOCTU. BO-BTOPBIX -
pa3nenuTh UMYILIECTBO MEXAy ydacTHHUKamH (wieHamu). [lpu mnpekpaieHun
MyTeM JIMKBUJALIUUA OOIIECTBEHHBIX, PEIUTHO3HBIX OpraHu3anuii (00beIMHEHNN)
1 (OHAOB MUMEIOT 3HAUYEHHUE, B MEePBYIO O4Yepedb, OOIECTBEHHO-IOJIUTHUECKUE,
KOH(ecCHOHANbHbIE H Apyrue 1enu. I[lpu mnpekpaiieHuud TOBapHUIECTBA
COOCTBEHHUKOB JKUJIbSI MIPECIEAYIOTCS LEJIM COBEPILIEHCTBOBAHUS OpPraHU3ALINU
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yrnpaBJiieHusT OOIUM HMMYIIECTBOM B JKWJIOM JoMe. TeM He MeHee, OCHOBHBIMHU
SIBJISIFOTCS JIBE MEPBBIE LIEJIN MPEKPAIIECHUS FOPUIUUECKOTO JINIA.

ITpekpaiieHrie KOMMEpPUYECKMX OpraHM3alMii HE IO BOJIE YupeauTesen
(Y4acTHUKOB), a IO PEIICHUIO CyJa UMEET pa3HbIe 1[I B 3aBUCUMOCTH OT TOTO,
KTO U MO KaKOMYy OCHOBAHHMIO OOpaTWUJICS B CyJl C UCKOM, a TaK)Xe Ha KOro
BO3JIO’KE€HA O0SI3aHHOCTH MO JIMKBUJAIIMA KOMMEPUECKUX opraHuzanuii. B atom
CIydya€ MOXHO BBIJCIUTh LEJIb 3allUThl TOCYJAPCTBEHHBIX HWHTEPECOB U
3aKOHHOCTH, €CJIM pEIIeHWe O JIMKBUJAIMU MPUHSII CyAd IO HUCKY
FOCYJApCTBEHHOTO OpraHa IO MPUYMHE HApYILIEHUs MOpsiaAKa oOpa3oBaHUS
IOPUIMYECKOTO JIMIA, HAPYIIEHUS YCIOBHH W TOpsAAKA JeSTEIIbHOCTH
IOpUANYEcKOoro Jnia. Lenbio MokeT OBITh 3aKUTa HTHTEPECOB KPEIUTOPOB MTPHU
HECOCTOSITEIbHOCTH IOpuaANYeckoro jmima (6aHkporcTse). B 3aBucumocTtu ot
LEeIu JIMKBUIAIIMK CyJI pelIaeT BOIMPOC O BO3JIOKEHUU OOS3aHHOCTU TIO
JUKBUJIAIIMKA HA yYpeauTesrel aubO0 Ha ympaBisioniero. TOYHO Tak ke B
3aBUCUMOCTH OT MM JIMKBUIALUM CYJ, NPUHSAB pPEUICHUE O JIUKBUIALUH,
Ha3HayaeT 4YWICHOB JIMKBUJAIIMOHHOW KOMHUCCHMM JIMOO W3 4YHUCIa JIMII,
MPEIOKEHHBIX YYACTHUKAMM IOPUAUYECKOTO JIulla, JUOO U3 4YucIa JIMII,
MPEITIOKEHHBIX KPEIUTOPAMHU HECOCTOSITEIIbHOW OpraHU3aI1U.

B cr. 62 TK PT coaepxatcs cieayrolie OCHOBaHHUS J10OpOBOJBbHOMN
JIMKBUJIAIIUY IOPUTAYECKUX JIULL:

1. JluxkBuganus mo pemieHuto yupeaurteneld (y4acTHUKOB) OO opraHa
IOPUIMYECKOTO  JIMIA,  YIMOJHOMOYEHHOTO Ha  TO  yUYPEAUTEIHbHBIMU
JTOKYMEHTaMHU.

2. Wcreuenue cpoka, Ha KOTOPbINA CO31aHO IOPUIUYECKOE JIUIIO.

3. JlocTmwkeHue e, paju KOTOPOH CO3/IaHO IOPUINYECKOE JTUIIO.

[TpuBenennas knaccupukalms BUA0B JOOPOBOIBHON JTUKBUIAIINHT
IOPUIMYECKOTO JIMIA HE SIBIIsIETCsl OeccrnopHOil. BykBanibHOE TOJIKOBaHKE HOPMBbI
a03. 1 4. 2 ct. 62 'K PT mo3BossieT caenaTh BBIBOJ O TOM, YTO JTOOPOBOJIbHAS
JUKBUJIAIMS BO3MOYKHA TOJIBKO IO PEIICHHWIO YUYACTHUKOB (yUpeauTesieil) uiu
YIOJTHOMOYEHHOT'O OpraHa IOPUAWYECKOTO Julla. B nurepatype mpeobsamaet
TOUKAa 3pEHMs, COIJJaCHO KOTOpOM HCTEeYeHHWE CpoKa  AeSTeIbHOCTHU
IOPUINYECKOTO JIUIA, JOCTHIKEHUE LU SBJISIOTCS OOCTOSITEIbCTBAMU IS
MIPUHSITUS PELIEHUS O JUKBUIAIIMHU, & HE CAMOCTOSITEIbHBIMU OCHOBAHUSIMU JIJI51
JIUKBUAAIIUN IOPUANUYECKOTO Jutal>2,

ITo wmuenutro I'. [IIlankuHOW  uUCTEUeHUE CpPOKa  JICSITEJIBHOCTHU
IOPUIMYECKOTO JIUIIA, & TAKXKe JOCTHXKEHHUE IIeJIU, Paal KOTOPO OpraHU3aIMs
CO3/1aBajiach, OTHOCUTCS K MpPUYMHAM JOOPOBOJIBHOM JIMKBHIAIMU, a HE K
CAMOCTOSITEIBHBIM ~ OCHOBAHUSM JUISl  JOOPOBOJIBHOM JUKBUammu!’3, A,

" paxnanckoe npao: Yue6. / Ots. pen. E.A. Cyxanos. - M.: Bek, 1998. - T. 1. - C.202;
Kommenrapuii uvactu mnepBoil I'paxpanckoro koamekca Poccuiickoit ®enepanuu — ais
H?GHHpI/IHI/IMaTCHGﬁ. - M.: ®onp «IIpaBoBas kyasTypay, 1995. C. 95.

15

ankuna I'. HoBoe B poccHiickoM aKIIMOHEPHOM 3aKOHOJATeNnbCTBe // XO035ICTBO M INpaBo.-
2001. -Ne M. -C. 61.
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CTenaHOB CUMTAET, UTO UCTEYEHUE CPOKA WM JOCTUIKEHHUE LIEJIN YKA3BIBAIOTCS
TOJBKO B KayecTBE IIPUMEPOB JOOPOBOJIBHOM JIMKBUIALMHU, [Jajiee aBTOP
YTOYHSIET, UTO AOOPOBOJIbHAS JMKBUAALMSA MOXKET OBITh OCYILECTBJIEHA U 0e3
ocHoBaHMi!>4, Tloxoxkast mo3uimsi, BbickasbiBaeTcss 1 M.M. Bparunckum!ss.
Haubonee  sipko  wu3naraercs  yKa3aHHass  MO3ULMS B ydyeOHUKe
npeanpuHuMatensckoro mnpasa C. 3. JKumuuckoro. Ilo MHeHuio aBTOpa
yueOHUKA, NPUBEAEH IE€PEYeHb OCHOBAHUNM ISl TIPUHSTUS DELICHUS O
JIMKBUJIAIIMU XO3SUCTBYIOIIUM CYOBEKTOM: B CBSI3M C HMCTEUEHHUEM CpPOKa, Ha
KOTOPBII CO3JJAaHO IOPUIUYECKOE JIMIO, C JOCTHXKEHHEM IIeJIh, paaul KOTOPOI
OHO CO3[IaHO, WJIM C MPU3HAHUEM CYyIOM HEJIEUCTBUTEIIBHOW TI'OCYJIapPCTBEHHOM
pPETUCTpalluM IOPUINIECKOTO JIUIA B CBSI3U C JOMYIIEHHBIMH MPU €r0 CO3IaHUU
HapymeHussMu 3akoHal’®, [1lo MHeHHIO aBTOpa, MaHHBIN MEpPEUYeHb HE SIBIISETCS
HCUYEPIBIBAIOIINM, HO JPyrUe€ OCHOBAHUS COJEpXkKaTcs TOJIbKO B I'pakaaHCKOM
kojmekce. Takum oOpa3oMm, TONlydyaeTcs HEBO3MOXXHOH  TOOPOBOINIbHAS
nukBuAanus 6e3 nmpuuynH. Bo3HMKaeT eqUHCTBEHHBIH BOIPOC, KAKUM 00pazoM
peanu3oBaTh CoJepXkKalluiics B y4eOHHMKE COBET O IIOJIE3HOCTH IPHU YIrpo3e
HACTYIUIEHUSI OCHOBAHUW U1 NPUHYIUTEIbHOM JIMKBUAALMM, CKJIOHATh
XO35MCTBYIOIINE CYOBEKThI K caMOJMUKBUIAIMU?7 OCOOEHHO CIIOKHO (TOUHEE -
HEBO3MOXHO) pealiu30BaTh JaHHOE IMPEIJIOKEHHE, €CIIU CPOK AEeSITEIIbHOCTH
OpraHu3alliM HE MUCTEK, 1eJIb HEe JOCTUTHYTAa, aKT PErHCTpallid HE MpPU3HAH
Cy/I0M HEJICHCTBUTEIILHBIM.

VkazaHHas TIO3WIMS B  HACTOSIIEE BpeMsl SBIsETCS  Hambosee
pacrpocTpaHeHHOH, HO He abcomoTHO OeccmopHOW. Bo-mepBhIX, pemieHue o
JUKBUJIAIIMM HA  OCHOBAaHMHM  JOOPOBOJIBHOTO  PEIICHHS  YYaCTHUKOB
IOpUINYECKOr0 JUIa sBisieTcs Oe3yCIOBHBIM U He TpedyeT KaKoro-inbo
000CHOBaHMS, TOATOMY UCTEUEHUE CPOKA, JOCTIKEHHE 1IeTIU WU PellleHUe cyaa
HE MOTYT paccMaTpUBATbCA B KAaueCTBE NMPUMEPHOIO INEPEUHs] OOCTOSITENBCTB,
IIpU KOTOPBIX BO3MOXKHO pelIeHHe O JUKBUAAUUU. [1OCKONIbKY IepeueHb Tak
HAa3bIBAEMBIX OOCTOSITENIbCTB [JIS NIPUHSTUSL PEIICHUS] O JUKBUIALIUM SIBIISIETCS
HCUYEPIBIBAIOIIUM, TO OYKBaJIbHOE TOJKOBaHUE HOpMbI a03. 1 4. 2 c1. 62 'K PT
MO3BOJISIET CAETATH BBIBOJ O BOBMOXKHOCTH MPUHSATHS PEIICHUS O JIMKBUAALIUU B
JTOOPOBOJIBHOM TOPSAJIKE TOJBKO B CJydyae HACTYIUIEHUS IE€PEUMCICHHBIX
o6cTosiTenbcTB. TakuM 00pa3oM, HCKIIOYAETCS BO3MOXXHOCTH IPUHSITUS
pelIeHns] O JUKBUIAIIMU 0 WHBIM MPUYMHAM WKW BooOme Oe3 mpuuuH. Bo-
BTOPBIX, 3aKOHOIATEIII0 COBEPIIEHHO HE OBUIO HEOOXOAMMOCTHU B TIEPEUUCTICHIN
JIOTIOJTHUTEIBHBIX OOCTOSITENILCTB [T PEIIEHUsT BOMpOca O JIMKBUIAIWU,
KOTOpblE B OYKBaJIbHOM TOJIKOBAHMM HE MMEIOT IIPABOBOTO 3HAYEHUS, KpOMe

"*Crenanos A. JIukeunanus oopuanueckux mun// [IpaBo u sxonomuka 2004, Ne§. C.19.

' peopranmsanys ¥ JTMKBHIALMS FOPMAMYECKHX JIMI 10 3aKOHOJATEIbCTBY PoccHH M cTpaH
3ananHoit Esponsl/ ITox. pen. M.M. Bparunckoro. M.: FOpucts. 2000. C.148-149.

BOKumunckuit C.3. IlpeanpuHHMAaTensckoe MpaBo (IPaBOBAs OCHOBA MPEINPHHUMATEIbCKOL
nesTenbHOCTH): Yueb. - M.: HOPMA, 2000. - C. 122.

" Tam xe. - C. 122.
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KaK CAMOCTOSITENIbHBIX OCHOBAHUMN JJIsI TUKBUIAINH.

Takue  oOcToATENBCTBA, KaK  HMCTEYEHHME CpOKa  JIeSTEIbHOCTU
IOpUINYECKOr0 JIMIA, JTUOO TOCTMKEHUE 1IeIH, paad KOTOpOW IOpUIUYECKOe
JUI0  CO3/1aBajioCh, B JIOPEBOJIIOIMOHHON  IOPUAMYECKOH  JIMTeparype
paccMaTpPUBAIIUCh OJHO3HAYHO B KAYECTBE CAMOJOCTATOUYHBIX OCHOBAHUH IS
JUKBUAAIMU. B KauecTBe CaMOCTOSITEILHOTO OCHOBAHUS IpPEKpalleHus
ropuanueckoro jguua C.H. BpaTych HasbiBaeT UCTeueHUE CpPOKa, HA KOTOPBIH
IOPUINYECKOE JIUIO OBUTO YUPEKaeHO 58,

Hcreuenue cpoka AesiTEIbHOCTU IOPUIUYECKOTrO JIUIa JIMOO JOCTUKEHHE
LIEJTH, paJl KOTOPOH OHO CO3/IaBAJIOCH, SIBIISIETCSI CAMOCTOSITEIIbHBIM ITPABOBBIM
OCHOBAHHMEM JIJISI MPEKPAIIEHUS JIeATETbHOCTH U JTUKBUJAIINHT IOPUTAYECKUX JIUI]
B MpPaBOBBIX cucTeMax pa3Buthix rocymapcts (CIHA, @panmus,
BemukoOpuranus, I['epmanus)’’. Tak, B I'epMaHuum OJHUM W3 OCHOBAHUM
MPEKpaAILEHUS] IOPUANUECKOTO JUIA CUUTAETCS UCTEUEHHE CPOKa, HAa KOTOPBIH
opranuszanus cosznanaiack. [Ipekpaiienue opraHu3alnuy Mo TPUUYUHE UCTEUCHUS
CpOKa SIBIISIETCS OCHOBAaHUEM [JIsl IMKBUJALIMU €ro uMmyiectBa'>®. B kauecTBe
CaMOCTOSITEIBHOTO OCHOBAHUS JIMKBHUIAIINH PACCMATPHUBATIOCH UCTEUEHUE CPOKaA
u poctwkenue 1enu B ct. 17 OI'3 Coroza CCP u pecy6uk!60,

Bce  BbllenepeuuciIeHHbIE ~ aApryMEHThI  SIBJIAIOTCS  YOEIUTETbHBIM
JI0Ka3aTeIbCTBOM HEOOXOAMMOCTH MTPUMEHEHUsI HOpMBI a03. 1 1. 2 cT. 62 TK PT
KaK cojiepallleil He OJIHO, a 3 CaMOCTOSITEIbHBIX OCHOBAHUSI JIJIsl JIMKBUIAIIUU
opuanuecknx  auil.  Cunutaro  HEOOXOAMMBIM  BHECTH COOTBETCTBYIOIIWE
penakuuoHHble u3MeHenus B 4.l cr. 62 I'K PT, xkotopele mO3BOJSAT
paccMaTpuBaTh UCTEYCHHME CpPOKa © JIOCTIDKEHHWE I1IeIM B  KauecTBe
CaMOCTOSITEIbHOTO OCHOBAHMS JIMKBUAALIUU.

PaccMoTpuM ocHOBaHMSI MPUHYAUTEIBbHON JTUKBUAALMU. B a063. 2. cT. 62
'K PT conepxatcst cienyioniyie OCHOBAHMSI MPUHYAUTEIbHON JUKBUAAIMU
IOPUIUIECKUX JIUIL;

1. ITo pemienuo cyna B ciydae AOIMYIIEHHBIX MPU €r0 CO3JAHUU TPyObIX
HApyIIEHUH 3aKOHA, €CIM 3TU HAPYUIEHWs HOCSIT HEYCTPAHUMBIH XapakTep,
OCYIIECTBJICHUS AESITEIbHOCTU 0€3 HaJUIeKAIIero pa3pelieHus (JIMLUeH31H) MO0
JIeSITeIbHOCTH, 3aIpelleHHON 3aKOHOM, JIUOO C MHBIMM HEOJHOKPATHBIMU WJIU
rpyObIMM HAapyIIEHUSIMH 3aKOHA WM MHBIX IPABOBBIX AaKTOB, JIMOO MpHU
CHUCTEMATHYECKOM  OCYIIECTBJICHHUM  OOIIECTBEHHONW WM  PEITUTHO3HOMN
opraHuzanueil (oObeauHEeHHEM), OJIATOTBOPUTEIBHBIM WM HHBIM  (POHIOM

1% Bparyck C.H. CyObeKTsl rpaskIaHcKoro mpasa. - M.: [oc. u31-Bo ropu. aut., 1950. C. 215.
I'paxpanckoe W TOProBo€ MpaBO KANUTAIUMCTHYECKHX TocylnapcTB. - M.: MexayHapoaHble
otHomreHus, 1992. - C. 131; OcHOBHBIE MHCTHTYTHI T'PAXXIAHCKOTO MpaBa 3apyOeKHBIX CTpaH:
CpasHutenbHO-TpaBoBoe nuccienosanue / [lox pen. B.B. 3anecckoro. - M.: Hopma, 2000. C. 101-
103.

1% [Ipo6reMbl rpaXIaHCKOro M HpeIIpHHAMATENbCKoro mpasa [epmanmn. - M.: BEK, 2001. C.
282-283,298-299.

1% Benomoctu Bepxosroro Cosera CCCP. - 26 mronst 1991. - Ne 26. - Cr. 733.
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JesITeNIbHOCTH, IpoTHBOpevalleil ero ycraBHbIM wemsm'®l.  Ilpu  stom
HapYIIEHUs 3aKOHA JOJKHBI ObITh HE (hOPMATIbHBIMU, 4 CYIIECTBEHHBIMU, YTOObI
JUKBUAAIMS SBIISJIACH COPA3MEPHBIM MOCIEICTBUEM JIOMYIIEHHBIX HAPYIICHUA.
MHorounciaeHHble CyAeOHbIe PelIeHHs] MOATBEPKAAIOT MPUHIUI COOTBETCTBHS
CaHKIIMM U TMpaBoHapyiieHus’. Hampumep, ycTaHOBIEeHUE OBaXIbl (aKTOB
Henpumenenuss KKM, korga ero mpumeHeHue sBisieTCs 0Os3aTeIbHBIM, He
SIBJISIETCS.  O€3YCIIOBHBIM U JIOCTATOYHBIM OCHOBAaHUEM K JIMKBUJIAIUU
IOPUIMYECKOTO JIMIA, TOCKOJIbKY HECOM3MEPUMBbI XapaKTep MPaBOHAPYILICHUS U
TSDKECTh JIMKBUIALINY.

CrnenyeT 0co60 pacCMOTPETh BOMPOC O TUKBHIAIINHM FOPUINYECKOTO JIUIIA
B ClIyyae TMPU3HAHUS CYJIOM HEIEHCTBUTEIBHOW PErucTpalfi IOPUIAYECKOTO
JIMIA B CBSI3U C JIOMYIIEHHBIMU TPU €TO CO3JaHUHN HAPYIICHUSMH 3aKOHA WU
MHBIX MPABOBBIX AKTOB, €CJIM ATH HAPYUICHUS] HOCAT HEYCTPAHUMBINA XapakTep.
CooTBeTcTByIOIIasi HOpMa cojaepkanach B a63. 2 4. 2 ct. 62 'K PT nHapsny c
JIPYTUMHU OCHOBAHUSMM TNPUHYAUTEIbHON JIUKBUAAIMHU IOPUAMYECKUX JIMII.
Taxum oOpa3om, 3aKOHOJATETh OJJHO3HAUHO Pa3pEIInil CyIIECTBOBABIIUN CIIOP
O TMPUHYAUTETbHOCTU JUKBHUIAIMK. TeM He MeHee, 10 HACTOSIIUNA MOMEHT $IB-
JISeTCsl AUCKYCCHOHHBIM BOMPOC O MPABOBBIX IMOCIEACTBUSAX MPHU3HAHMUS aKTa
perucrpauun HenehucrBurenbHbiM. A. BompHoB u JI. ®dponoBa B pabote
«JIuxkBUAALUS IOPUIUUECKUX JIUL», TUKBUJALIMIO IOPUIUYECKOTO JIULA B ClIydyae
HEJACHCTBUTEIPHOCTH  aKTa  PErHCTpalldd  OTHOCWIM K  KaTeropuu
MIPUHYAUTEIHHO 02,

Ecnu paccmaTpuBaTh BhIIEyKa3aHHYI0 HOpMy a03. 2 4. 2 ct. 62 K PT B
KayeCcTBE OCHOBAHWI MPUHYIUTEIbHOW JIMKBUIAIIMU, TO CYIIECTBEHHBIM
00pa3oM MOCTpajaeT BCSI KOHCTPYKLMSI TMPUHYAUTEIbHON JHUKBUJALUU IO
pemieHuio cynaa. Bo-mepBbIX, OCHOBAaHHWEM NPUHYIUTENBHONW JUKBUAALUU
SBIIIETCSl OCYLIECTBIIEHUE AESITEIbHOCTH (COBEplIeHHE HapyLIeHWH AelicTBUeM
win Oe3aeilicTBUeM), Hapylamomeld 3akoH. HapymeHus 3akoHa, IOMyLIEHHbIE
MIPU CO3JIaHUM IOPUINYECKOTO JIHMIIA, KOT/Ia Y OpraHU3alliy ellle He BO3HMKIA
MpaBocnocooHoCcTh B cooTBercTBUM co cT. 49 I'K PT, He sBustorcs
HapyUICHUSIMU ~ CaMOTO IOPUIMYECKOrO JIMIIA, I[IOCKOJIBKY JIESITeIbHOCTh
opraHu3allisi €Ille He OCYyIIeCTBIsUIa. Bo-BTOpBIX, NpU3HAHUE aAKTa
FOCYJApCTBEHHOM  perucrpallud HEACUCTBUTEIBHBIM  BJIEUEeT 3a COOOH
MpU3HAHUE IOPUIUYECKOTO JIUIAa HECOCTOSIBIIMMCS M KaK CIIEACTBHUE 3TOrO
JUKBUAALUIO €ro JOJIOB, a TaKKe pas/iell OCTABLIErocsl IMOCIe PACUYETOB C
KpeIuTopaMyd HMMYIIECTBA MeXay ydacTHukamu. [loaTomy oTHeceHue
JUKBUJAIMU B CUJy NPU3HAHMS AaKTa PErucTpalliyl HeAeHCTBUTEIbHBIM K

lélrpa)KI[aHCKI/Iﬁ konekc PecniyOimku Tamkukucran ot 30 uroHs 1999 1. (wacth mepBast). AxOopu
Mamxiucu Onu Peciyomuku Tamkukuctas, 1999 ., No6.

[MTocranosnenust denepanbHOroO apOUTPaKHOTO cyna MocKoBcKoro okpyra ot 16 mapra 2004 r. Ne
KI'-A40/1588-04 u ot 28 ssaBaps 2004 r. Ne A56-28315/03.

12 BonbroB A., ®ponosa JI. JInkeunanus opuaudeckux i / Poccuiickas roctuums. - 1998.-Ne
12.
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KaTeropuu MPUHYIUTENBHON BiIeYeT 3a cOO0O Mpu3HaHHE TOro (axkTa, YTO
IOpUINYECKOE JIMIO BCE-TAKHM COCTOSUIOCH M SIBJISIETCS ITPABOCIHOCOOHBIM
CyOBEKTOM I'paXIaHCKUX IPABOOTHOLIEHUH.

VKka3aHue [aHHOTO OCHOBAHUS JUIsl JIMKBUJALMU B YMCIE€ OCHOBAHUM
MPUHYIUTENBHOM TMKBUAALINY, ABIIsIeTCs ABa PpakTopa. Bo-nepBbIX, TMKBUIAIIMS
OCYUIECTBIISIETCSI HA OCHOBAHUU pEUIeHUsl CyJa. Bo-BTOPBIX, OHA OTHOCUTCS
CKOpee He K IOpUAMYECKOMY JIMIy, KaK CYOBEKTYy TIpakIaHCKUX
MPAaBOOTHOILIEHUN, a HMYIIECTBEHHOMY KOMIUIEKCY, KOTOPBIH TOJKEH ObITh
pacrpesielieH MEXy KpeauTopaMU U Y4YacTHUKAMH (YyUpEAUTENIsIMH) Opra-
HU3ALMH 110 MPABUJIaM JIMKBUIAIIAN IOPUINYECKOTO JTUIIA.

Oco0y10 CITOKHOCTDH BBI3BIBAET KBATU(UKAIMS HAPYIIEHUN, JOMYIIEHHBIX
MpU CO3[IaHUU OpPraHU3aAllMM, KaK HeyCTpaHuUMbIX. [lojararo, TOIBKO cya B
paMKax  pacCMOTpPEHUs  HCKOBOI'O  3asBJI€HUS O  IMPU3HAHUU  aKTa
PErUCTPUPYIOIIETO  OpraHa  HENEWCTBUTEIBHBIM  MOXET  YCTAHOBUTh
HEYCTpAHUMOCTb  HapymeHuid. Ilockonpky  Oosbllle  IOJOBUHBI  AKTOB
PErUCTPUPYIOIIMX OPraHOB MPU3HAETCS HENEWCTBUTEIIBHBIM IO IPUYMHE
MIOPOKOB BOJIM IPU CO3/JaHUU OpPraHU3alMi (HECYHIECTBYIOIINE JULA SBIISUIUCH
YUPEAUTENSIMU, PETUCTPALUsl OCYLIECTBJIEHA MO IMOIACIbHBIM WIH yTPAaYeHHBIM
nacrnopraM TpaXxAaH WIM MO TMOJJACIbHBIM YUPEIUTEIbHBIM JOKYMEHTAM
IOPUIMYECKUX JIMI), TO B HCKOBBIX 3asIBJICHUSIX 3aMHTEPECOBAHHBIX JIMII,
OCMApUBAIOIIMX AKT PErUCTPAllUUd IOPUIUUYECKOrO JIUIla HEOOXOIUMO MPOCUTH
Cyl HAa3HAYUTh JIMKBUJALMOHHYIO KOMHCCHIO (JIMKBHUAATOpA) U3 YHCIA
MPEIOKEHHBIX KaHAUAATyp. B mpoTUBHOM cityuae, pelieHue cyaa o MpUu3HAHUN
aKTa PETUCTPAllUU HENEUCTBUTEIIHHBIM 110 TPUYUHE JOMYIIEHHBIX MIPU CO3TAHUN
OpraHu3alMy HapylIeHUH 3aKOHA He MOBJIEYET 3a COO0H MpoLeaypy IUKBUAAIII
opranm3auuu. [Ipocto HexkoMy OyaeT [dake Ha3HAYUTHh JIMKBUAALMOHHYIO
KOMHUCCHIO.

B cootBerctBuM ¢ u.4 cT.11 3akona PT «O rocynapcTBeHHOU perucrpaiuu
IOPUIMYECKUX JIUL U UHAMBUIYATbHBIX NPEANPUHUMATENIECH» PErucTPUPYIOIINI
OopraH BIpaBe OOpaTUTHCA B CYJ C TpeOOBAHMEM O JIMKBUAALUU IOPUANYECKOTO
JIMLA B CIy4yae JIOMYIIEHHBIX MPU CO3/IaHUU TAKOTO IOPUIUYECKOTO JIUIA TPYyOBIX
HapyHIeHUH 3aKOHA WIM WHBIX MPABOBBIX AKTOB, €CIU 3TH HAPYIIEHUS HOCSAT
HEYCTPAHUMBIN XapakTep, a TaKXke B Cllydae HEOAHOKPATHBIX JMOO TrpyObIX
HapyIIeHUH 3aKOHOB WJIM HWHBIX HOPMATHUBHBIX IIPABOBBIX AKTOB O TOCY-
JTAPCTBEHHOM PErMCTPALMU IOPUINYECKUX JIUIl. B Hay4HOU! JuTepaType MmpoaoJi-
KAETCsl JUCKYCCHS TIO BOIIPOCY O TOM, KaKUe HapYIICHUS SBIISIOTCS TPyOBIMU U
HeycTpaHuMbiMu. Tak, E. JlyboBuiikasi CHUTaEeT, YTO JIUKBUAAIMS TPUMEHUMA BO
BCEX CIIy4asiX U3bsHA YUPEAUTEIbHBIX JOKYMEHTOB, B TOM YMCJIE U JJOrOBOpPA O
CO3[aHUU AaKIIMOHEPHOro oOmiecTBa (AOTOBOP O CO3JAHUU AKIMOHEPHOTO
obmiecTBa TakKe IPU3HAETCS  HA3BAHHBIM  aBTOPOM  YUPEIUTEIbHBIM
nokyMmeHTtoMm)e. [To muenuto FO. TapaceHKO Ipu3HAHUE 1OTOBOpa O CO3JAHUHU

163 Hyo6oBunikass E. TlpumeHeHWe HOpPM O HEIEHCTBUTEIEHOCTH CHCIOK K XO3SHCTBCHHBIM
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AKLMOHEPHOIO O0uHIecTBA HE BIJIEYET JIMKBUAALUIO IOPUIUYECKOTO JIMLA',
CymectByromas IUCKYyCcCUsi BO MHOTOM IMpPeIOIpeAesieHa PaBOBOW MPUPOIOH
norosopa o cozganuu. B.C. EM cuutaer 1oroBop o CO3gaHUU KOPIOPATUBHOMN
caenkoi's. H. Ko3nmoBa OTHOCUT KOpPHOpATUBHBIE CAEIKU K OCOOON KaTeropuu
IOpUINYEeCKUX (PAKTOB (3TO HE CHAECNIKU M HE MHAMBUAYaIbHbIE (HECHOPMATHBHBIE)
akThl)'*. B.ApXWUIIOB KOpPHMOpATUBHBIE AKThl HA3bIBAET HEMOMMEHOBAHHOM
caenkoi. 67 VYuuTeiBass H3JI0KEHHOE, CUMTAI0, YTO HECOOTBETCTBUE 3aKOHY
MOJIOKEHUI JOroBOpa O CO3/IaHUU HE MOXKET SBJISITbCI OCHOBAHHEM IS
MPUHYAUTEIBHON  JIMKBUJAIIMU  IOPUAUYECKOTO  JIMIA, TOJBKO  I'pyOble
HapylIeHus, JONYIIEHHbIE TIPU CO3JAHMM B CJIydyae HEBO3MOXXHOCTH UX
yCTpaHEHUs, MOTYT MOBJICYb JINKBUIAIIUIO HA OCHOBAHHUH CYy/IEOHOTO PEIICHHS 110
HCKY PerCTpUPYIOIIEro OpraHa.

2. Ilo pemenuto cyna Ha ocHoBaHuM 4. 1 cr. 67 'K PT ropuauueckoe
JIMLO, SIBIISIIOLIEECS] KOMMEPUYECKON OpraHM3aliel, 3a UCKIIOUEHUEM Ka3eHHOT O
MPEeANPUATUS, MOXKET OBbITh NPU3HAHHO OAHKPOTOM, €CIIM OHO HE CIOCOOHO
yJIOBIIETBOPUTh MPEIbSBICHHbIE K HEMY TpeOOBaHUS KpPEOIUTOPOB BBUAY
HETIOCTATOYHOCTH aKTUBOB B JINKBUAHOU hopMme.

3. Ilo OCHOBaHMSIM, ONpPENETIECHHBIM TPAXKIAHCKUM KOAEKCOM, a TaKxke
3aKOHOM.

KakoBbl uHBIE OCHOBaHUS JJIsI TMPUHSATUS PEIIEHUS O JIMKBUAALIUU,
ycranoBiieHHble 'K PT? [IlombiTaeMcs nepedyuciuTb OCHOBHbIE W3 HHX.
JIukBUmanus TOJHOTO TOBApHIINECTBA, KOTJAa B TOBAPUILNECTBE OCTAETCS
eIMHCTBeHHbIN yuacTHUK (4.1. cT. 85 'K PT).

1. B ciydae BbIXO/1a WJIM CMEPTH KOTO-IMOO M3 YUaCTHUKOB MOJTHOTO TOBA-
pUIIECTBA, MPU3HAHUS OJHOTO U3 HUX OE3BECTHO OTCYTCTBYIOLIMM, HEJAEECIIOCO0-
HbIM WJIM OTPAaHUYEHHO JEEeCHOCOOHBIM, JIMOO HECOCTOSITENbHBIM (OaHKPOTOM),
OTKPBITUSI B OTHOILLIEHUU OJTHOTO U3 YYACTHUKOB PEOPraHU3aLlMOHHBIX MPOLIEIYD
[0 PpEUIeHUIO Cyaa, JHUKBUAALMM YYACTBYIOIIETO B IIOJHOM TOBAPHUIIECTBE
IOPUIMYECKOr0 JIMIA JMOO OOpalleHne KPeIUuTOPOM OJHOIO M3 YYACTHHUKOB
B3bICKAHUSl Ha YaCTh MMYILECTBA, COOTBETCTBYIOLIYIO €ro J0JI€ B CKIIaJOYHOM
Karurasie, MoJHOe TOBAPUIIECTBO MOICKUT JTukBuaauu (4. 2 ct. 85 'K PT).

2. JlukBugamusi TOBApUILECTBA HAa  Bepe MNpPU  BBIOBITUM  BCEX
y4acTBOBABIIMX B HeM BKJIaAuukoB (4. 1 ct. 91 TK PT).

oOmecteaM u ToBapuiiectBaM: CpaBHUTEIbHO-TPaBOBOM aHamu3 // BectHuk Beicmiero
A})6I/1Tpa)KHOF0 Cyna Poccuiickoit denepanuu. - 2002. - Ne 7. - C. 145.

' Tapacenxo FO.A. O HeneHCTBUTENBHOCTH OCHOBAHWS BHECCHWS BK/IAJA B YCTABHBIA KamuMTAIl
AKIMOHEPHOTO 001IecTBa // 3aKOHOAATEILCTBO. - [IpaBo mist ousneca. - 2005. - Ne 1. C. 30.

1% Em. B.C. HekoTopbie mpo6iieMbl TeOpHH caeaokK. // KOxHO-Ypaibkuii I0pHIHYeCcKrii BECTHHK.
2002. Ne7. C.20.

1%6Kazmnosa H. I'pa/jaHCKO-TIPaBOBOI CTaTyC OPraHOB IOPUAMYECKOTO JIKIA. // X03S1UCTBO U TPaBO.
2004. Ne8. C.55.

167 Apxunos b.I1. PeopranuzaiiiioHHbIe TOTOBOPHI O CIUSHUU H MOTJIOIMIEHUH aKIIHOHEPHBIX

o01ecTB // 3akoHonarenbeTBo. - 2002. - Ne 3. - C. 46-55.
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3. Hapymienue cpokoB MO OIJlaTe YCTaBHOTO KamuTajda B OOINECTBE C
OTPaHUYEHHON OTBETCTBEHHOCTHIO.

4. YMeHbIIeHHEe CTOMMOCTU YHUCTBIX aKTHBOB OOUIECTBA C OTPAHUYEHHON
OTBETCTBEHHOCTbIO HHXXE pa3Mepa YCTaBHOI'O KamluTaja BII€YET JHUKBUIAALHUIO
IOpUIUYECKOTO JINIIA.

5. JlukBupanus aK{uOHEPHOTO OOIIECTBA B pe3y/IbTaTe YMEHBIIICHUS CTOU-
MOCTH YHCTHIX aKTHBOB B aKI[MOHEPHOM OOIIECTBE HIKE pa3Mepa YCTAaBHOTO Ka-
nurania.

6. B cootBerctBumM ¢ 3akoHoM PT «O0 axmmoHepHOM OOIIECTBE» YHCIO
YYaCTHUKOB 3aKPBITOr0 aKIIMOHEPHOr'O OOIIECTBA HE IOJIKHO MPEBBIIATH YUCIIA,
YCTAaHOBJIEHHOTO 3aKOHOM 00 akIMoHepHbIX obmiecTBax (50 akmmoHepos). B
MPOTUBHOM CJIy4yae OHO MOJICKHUT MPeoOpa30BaHUIO B OTKPHITOE AKIIMOHEPHOE
0o0IIeCTBO B TEUEHWE TO/la, a MO HMCTEUYEHUU ITOTO CpPOKa - JIMKBUIAIIUU B
CyAeOHOM TOpsIIKe, €CIU YHUCIO €ro AakIMOHEPOB HE YMEHBUIUTCS MO
YCTaHOBJICHHOT'O 3aKOHOM Ipeiena.

7. B cootBerctBuM ¢ 4.l cr. 95 'K PT uuncno yyacTHMKOB oOIIecTBa ¢
OTPAaHMYEHHON  OTBETCTBEHHOCTBHIO HE JOJDKHO TMPEBBIIATH  TPHUALATH
YYaCTHUKOB. B TMpPOTUBHOM cily4ae OHO TOMJIEKUT MPeoOPA30OBAHUIO B
aKIIMOHEpHOE OOINeCTBO B TEYEHHWE Toja, a MO HMCTEYEHHH 3TOr0 CpoKa -
JIMKBUJIAIIMU B CYyJeOHOM MOPSIKE, €CIIM YUCIO €r0 YYACTHUKOB HE YMEHBIIUTCS
JI0 YCTAHOBJICHHOTO 3aKOHOM TIpeiena.

8. JlukBuaanust oO1IECTB C OFPAHUUEHHONW OTBETCTBEHHOCTHIO, KOTOPBIEC HE
MIPUBEJIA CBOU YUPEIUTEIbHBIE TOKYMEHTBI B COOTBETCTBHUE C 3aKOHOAATETLCTBOM
10 PEIICHUIO Cy/la HA OCHOBAHUU 3asIBJIEHUN PETUCTPUPYIONIETO OPTraHa.

B nepeuniciieHHBIX Cy4asiX JTUKBUIALMS IOPUIUUECKUX JIUI] SIBIISIETCS TPH-
HYJIUTEIbHOM, HO OCHOBAHUSIMU JJIsI TUKBUAAIUH SIBISIOTCS KOHKPETHBIE 00CTOS-
TenbcTBa, onpeneineHuble 'K PT wim 3akonHamu. JIukBUIanus HOPUIAYECKOTO
JULA OCYLIECTBIISIETCS B CHIIy OOs3aTeIbHBIX TpeOOBAaHUN 3aKOHA OOUIUM
coOpaHNeM YYaCTHHKOB (yupenuTeneil) WIM YIOJTHOMOUEHHOTO OpraHa
opuaudeckoro auia. Hapyiienre 1aHHOro TpeOOBaHUS 3aKOHA MOXKET SIBIISTHCS
OCHOBaHUEM [JIsi TPUHYAUTETbHONW JUKBUAAIMU 110 pEIIeHUI0 Ccyaa Ha
OCHOBAHMM 3asIBJICHUN YIMOJHOMOYEHHBIX 3aKOHOM JIMI[ MO MPUYUHE TPyOoOTro
HapyuieHus: 3akoHa. JIMKBUIAIUS IOPUAMYECKUX JIMI[ OCYIIECTBISETCS IO
PELICHHIO CyAa.

IlonBoas wurtorm, creayer oOpaTUTh BHUMaHHE Ha HEOOXOJUMOCTh
3aKOHOJATENIBHOTO YPEryJIMpOBaHUSI BOMpOca OO0 OCHOBAHUSX JIMKBUIAIMH.
Hcreyenue cpoka, Ha KOTOPBIA CO34ABAJIOCH IOPUIUYECKOE JIMIIO, a TaK¥Ke
JOCTIIKEHHUE LIETH JTOJDKHBI pACCMAaTPUBATHCA KaK CAMOCTOSITENIbHBIE OCHOBAHUS
JUKBUJALUU, HE TpeOYIONMMHU NPHUHSATHE JOMOJHUTEIBHOTO peIIeHUs CO
CTOPOHBl YYAaCTHMKOB WM OPraHOB IOpUAMYECKOro juna. s 3akpersieHus
yYKa3aHHbBIX TTOJIOXKEHUM TpebyeTcs BHeceHUe n3MeHeHui B cT. 62 'K PT.

Ha 3akoHonmaTenbHOM ypOBHE HEOOXOAMMO YpPEryjlupoBaTh BOIPOC
BO3MOKHOCTH OTMEHBI PEIIeHUs O TUKBUIAINH, a TAK)Ke MIPABOBBIC MOCIEACTBHS
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MacuesB Y.

AHHOTATCHA
Omup 6a MacbhaIan XyCyCHSITH XYKYKHH OapXaMIuXud HXTHEPA Ba MaYOypHH
TAIIKWJIOTXO0M THYOpaTH

Hap wMakonam wMasKyp Myautud akKugaxod OJMMOH Ba  acOCXOH
KOHYHTY30pUPO OHJ 0a XyCyCHSITH XYKyKHM OapXaMIuxXud UXTHEPHA Ba
MaYOypuHu TAIIKWUIOTXOM THYOpATH TaXJIMJI Hamyja, MENTHUXOAXOW HIMI Ba
aMaaupo Oapord MyKaMMallrapAOHWM KOHYHTy3opuu Yymxypun TOYUKUCTOH
Jap uH yabxa IelKan KapaaacT.

Macues Y.

AHHOTaIMS
K Bompocy o npaBoBoii 0c00eHHOCTH J00POBOJILHON ¥ NPUHYIMTEILHOI
JIMKBHIAIIMH KOMMePYEeCKHUX OpraHu3anui

B nmanHOif craThe aBTOPOM AaHAIM3UPOBAHO HAyYHbIE MHEHHS U
3aKOHO/JATEIbHbIE OCHOBBI  IMPABOBOM  OCOOEHHOCTH  JOOPOBOJIBHOU |
MPUHYAUTEIHPHON JIMKBUAALIMM KOMMepUecknx opranm3amnuii. [lpenmaraercs,
Hay4dHble ¥  TPAKTUYECKUE  TMPEUIOKEHUs] IS  COBEPIIEHCTBOBAHMS
3akoHOAaTenbcTBa PecyOnuku TamkukucTan B JaHHOM cdepe.

Masiev U.
The summary
On the question of the legal characteristics of voluntary and compulsory liquidation
of commercial organizations
In this article, the author analyze scientific opinions and legal features of the
legislative framework of voluntary and compulsory liquidation of commercial
organizations. Proposed research and practical suggestions for improving the
legislation of the Republic of Tajikistan in the field.

127



XAETH XYKYKIL. IPABOBASI )KM3Hb. Nel (01) 2013

Paxumos B.M.*
MOXUATU HHIAPTHOMA JJAP BAXIIIN PEKJIAMA

Kanuapo:xaxo : HIapTHOMAXO Oap Oaxmmu pPeKiIaMa, HaMyIxXOHu OH,
M}_/XTaBOI/I HUTTUIIOOTHUH OHXO.

KuaroueBue cioBa: JIOTOBOPHI B chepe peKIaMbl, €ro BUJIBI U €r0
MH(POPMAIIMOHHBIN CYIIIHOCTD.

Kay words : agreements in the field of advertising, the types and nature of
its information.

Bosin Tazakkyp 101, KM PyIIAYy HYMyH UKTUCOIU OO30proHit 6¢ pexiama 0a
Byuya Hameosm Ba Yymxypum ToyukucToH!®®, Ku KagaMXOd HaXyCTHHY
YCTYBOPH XyIpO Jap MH YoJa Mery30pas, 00s KOHYHTY30pUU XyIPO TAKMUI
muxan. CyxaH gOap Xycycd KOHYHTY30p#d Jap Oaximm pekiaMa MepaBajl.
KonyHnry3zopun maskyp 6osig myppa Ba xamartapada myBoduk 6a MaHpUaTXON
KOHYHMM HMCTEbMOJIKYHAHJATOH, UIITUPOKYMEHN KacOuu 0030pU UTTUIIOOT Ba
nasiat 6omas. A3 sk Tapad 6apou 03041 CyXaH Ba UTTHJIOOTH MYXHUM IIAPOUT
0a By4yn Ou€paja Ba a3 YUXaTH AUTap YbTUMOJTHOKHH UTTUIOOTH PEKIAMaBUPO
TabMHUH HAMOS .

Peknama wH owHam (aboIUATH COXMOKOp acT, KM MaxCyJdd MeXHAT Ba
caMapad OHPO MHBMKOC MeHaMosiI. buHoOap uH nap pabonusaTu COXuOKopi Ba
UTTWIOOTUKYHOHUU Xa€TH YoMmea HaKIIM peKjaMa Xeje Ha3zappac Ba ap3aHaa
MmeooImas.

Boxan pexnama a3 xanumau (apoHcaBum «riclama» Ba xKamumau JTOTHHUU
«reklamare» wubopar Oyma, axOop, MabIymMOT map Oopaun Mo, Xap TyHa
XM3MAaTpacOHM Ba Faifpa, 00 Makcaaum 4Yaju® HaMyJaHU XapHIOPOH,
UCTEbMOJIKYHAH/IATOH Ba TAIIKWI HAMYJaHU Ta1aboT 6a UH MOJIXO MeOoIa.

MyBoduku M. 2 Konynu YT «/lap 60opau pexitama»!®? - pekiiama UTTHUIIOOTE,
KM J1ap IIaKj, TAaBacCyTH Xap HaBbh BOCUTAXO OuJ 0a IIaxch BOKeW Ba XyKYKH,
MOJIX0, TOSIXO Ba Tamab0ycxo MaxH MellaBaj Ba Oapou JIOMpau Baceu MIaXCOH
MEeNIOUHA 1y, YUXaTH TAIIaKKYyJI € JACTTUPHUH IIaBKMaH/# 0a IaXCOHU BOKEN
Ba XYKYKH, MOJXO, FOSIXO, TamabOycxo TabUH rapauaa, Oapou QypyxraHu

*Muu6asa myxracap UT.
19 Konynu UT «Jlap 60pan pexnamay a3 01.08. c. 2003/ Ax6opu Maumucn Omiu UT. 2003. Ne§.
Mon.457.
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MOJIX0, FOSIXO Ba Tamab0ycxo mycouaaT MeHamosia. A3 uH madxym Oapmeosi,
KU peKjaMa SIK HaBbH UTTHUJIOOT MeOoIla] Ba YyHUH Ha3apOUHA Jap a1abueéTu
WJIMHHU XYKYKHA HU3 UHBUKOC rapAauaa, YOHUOJ0OPOHU XyIpo aopa.!’”

Bapou ©6a By4yad omManaHM TamMOMH MYHOCHOATXOM XYKYKHHM TpaXIaHn
3aMUHAry30p OMHJIXOU XYKYK# Ba Oab3aH TapKUOXOU XYKYKH, KM KOHYH (apo
pacuaHu OKMOATXOM XYKYKHPO aJTOKaMaH/ MeoHald, 0a X1coO MepaBaHI.

Mytobuku k. 2 M. 328 KI' YT yxmamoph a3 mapTHOMaxo, Jap HaTU4yau
PACOHUIAHU 3apap Ba Jap aCOCXOU JUTaApH Jap CAHAIXOM KOHYHIY30pH HUIIOH
nopamyaa, Oapmeosia. Jlap TtadoByT a3 Agurap HaBbH §XAAIOpUXO, KU
MaiIONIIAIION a3 XapaKaTXOou 3UAIUXYKYKHA HOOopaT acT, yXaaaopuxo oua 6a
XM3MATPACOHUU pekiamaBit Ooman, ¢akaT a3 XapakaTXou KOHYHUU
UINITUPOKYUEHN  MYHOCHOATXOM  pekiiamaBid  Oapmeosin. bunoGap uH
OyHENry30pH yxaanopuxo ouj 0a XM3MaTPACOHMHU pEKJIAMaBA MH OMWIXOU
XYKYKHA Ba TAPKHUOXOU XyKYKit MeOOIIaH]I.

Slke a3 HaBBXOU MAXHTAIITAWM OMMIIXOM XYKYKHA, KM KOHYH 0a maimouiim
yXIaaopuxo ouja 0a XU3MaTpAaCOHUM peKJIaMaBit MaHCyO MenoHal, WH
mapTHoMaxo MebomnaHa. Jap mapoutu MyHocubaTxou 603aproHit mapTHoOMa
axaMusTH aBBaJIMH/apaya JI0IITa, TAH3UMKYHAHAal aCOCUU TAMOMM POOUTAXOU
HUTTUJIOOTH acCT.

Makcaau mapTHOMa Aap Oaxmm pekjiamMa MaxH HaMyJaHu UTTHUIOOT Jap
Oopau MIaXCOHU BOKEH Ba XYKyK#, MOJIXO, KOp, FOSIXO, KM KOOWIMSATH 4ayio
HaMyJlaHU AWKKATU IIyMOpau 3UEAU UCTEbMOJIKYHAHIATOH Jap IaKiy Tap3u
MyKappap HamyJau KOHyH MeOOIIa/I.

IMemr a3 oH, kU MO 0a XyCyCcHAT Ba MyXTaBOU UTTWIOOTHH IIapTHOMA Jap
Oaxmu pekiama capdaxM paBeM, HaXyCT OOST TOHUCT, KU XYIU IapTHOMA YHUCT
Ba OoH uupo udoma meHamosia? Mysoduxku k. 1 M. 452 KI' YT- maptHoma
co3umy Ay € sK4aHj Imaxc 6apou 0a Bydyd oBapaaH, Tardup AoAaH € KaThH
XYKYK Ba §XIaJOPUXOU I'PaKIaHit MeOoIal.

Hap OaiiHu OJIMMOH aKuaaud SroHa ouj 0a HaMyAXOH IIAPTHOMAXO aap
Oaxiu pexjaaMa By4dyna Hajopaa. HaOymanu akumau sroHa o 0a UH Machbana,
0a Hazapu MO IaxojaTu HaOyJaHW HaAMyJU ajlOXUJau YyHUH IIapTHOMA Jap
KT YT mebormman.

""Hyr.; Kysuenosa O.b. IIpaBoBOe peryJIMpoBaHME OTHOIICHHH, BO3HMKAIOUIMX B OONACTH
peximaMbl:  ABToped. Awcc. KaHI. FOPUA. HayK. M. 1999. C.10; Xummackuit C.0.
[IpennpunaumaTtensckoe npaBo ([IpaBoBasi OCHOBA MPEANPUHUMATEIBCKOMN NEATEIHLHOCTH) Y UeOHUK
IUTA BY30B- 3 - € m3/., m3M. u gon. M.13x-Bo Hopma (M3patensckas rpynmma HOPMA-MHOPA-M).
2002 . C- 517 Ba qurapoH.
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Hap agaOuétu wiMuM XyKyKit GUKPY aKkuIaxou MyXTaiud ouj 0a UH Ka3us
6a Hazap Mmepaca. Sk rypyxu MyaindoH YyHUH MEXUCOOaHI, KU §XAaA0PUXO
oup 0a XM3MATPACOHUU pPEKJIAMaBi HAMyId Maxcycu YXAaJopuxo oup 0Oa
XU3MaTPACOHUXOU MY3QHOK Meboma,!’! qurapon tTabuatu XyKyKa-rpaxaiaHuu
IAPTHOMAM XM3MATPACOHUU PEKJIAMaBUPO XaMuyH LIAPTHOMAU OMeXTa
MexucoOaHd, KU JOPOU XaMaul YHCYpXOU LIAPTHOMAM IMyApaT Ba IMIAPTHOMAU
XU3MATPaCOHMM  MY3AHOK  MeOoman,!’? TypyXxu OXUpPOH IIapTHOMAau
peKJIaMaBUpPO Jap XOJATXOM TYHOTYH XaM4yH IIapTHOMAW WYPOUIIN KOPXOHU
WIMA-TAIKUKOTHA, Ta4puOaBHIO KOHCTPYKTOPHA Ba KOPXOM  TEXHOJIOTH
MeaoHaHa.! 3

ba axunaun JI.M.)XKykoBckas 6omiaa, 6apou MyailsiH HAMYJAHU 1IaPTHOMAXOHU
OacramaBanaa aap OaximM pekiaMa 4yJo HaMyJaHU MYyHOCHOATXOM XYKyKHUU
Jnap OaifHM CyOBEKTXO MalIoIIyda 3apyp acT: MyHOCHOATXOM XyKYKHUU OaitHU
peKIaMaIuxaHaa Ba MCTEXCOJIKYHAH/IaW peKjlaMa Ba MHUYYHHMH MYHOCHOATXOHU
XYKyKuu OaliHu pexiaMaJnxaHaa Ba MaxHKyHaHaan pexiama.!’#['ypyxu aBBanu
MyHOCHOATXOU XyKyKi BoOacTa 06a MCTEXCOIU peKilaMa Jap HaMyIu MaxCyJIOTH
pexiamaBi-monl Meboman. MH Moa MomM Maxcyc XHMMOsSIIaBaHA JAap
KOHYHI'Y30pH# nap Oopau XyKykKu Myamnud meboinas, arap Aap MaTHU OH Ba
UYPO FYOIMET ByUy[ aoiTa 6omaa. lap vH XoiaT MaB3yH lIAPTHOMA HA MH, KU
WYPOUIIHN KOp, OATKM HATUYAH OH, KU JIap MIAKIN MaxCyJIu peKiaMaBil HHBUKOC
Me€baa. Baii 0osn  4yaBoOryu TanmaboTXoW 3epuH  Oolaja: HaBrOHM,
conakapiamyaa gap MIAKIN OOBEKTUBUU MyalsH: XaTTH (JacTHaBHC, 00
MOIIIMHA HaBUIITA), IMHGPOXHA (IBJIOHU OMMaBH), caOTH OBO3U-BUICOMN
(MexaHUK#, pakaMit), TacBUp (pacM, HakKIa), Xxauymi-hazon (Moaen-rapx, MaKkeT-
HaMyHa.) Ba JUrap IIAKJIX0, HUTOX MOMITAHU HUTTHIOOTH oua 6a Moa (Kop,
XU3MAaTpacoHil) Ba Owioxupa, Oa TamaboTXxom yMymMil Ba MaxCycH
MEeMIOMHUHAMY/1all KOHYHTY30pHH peKiaMa yaBoOory OyaaH.

XaMuH TaBp, Oapou MCTEXCOIU pekjIaMa Oosi[ Ha IMIAPTHOMAaW PAaCOHUIAHU
Xu3Mar, Oalku MIApTHOMAu MYCTaKWIA MasKyp, KM MaB3yu OH OQapUHUIIH
MaxcyJIOTH peKJIaMaBUM HOJUPU HaB acT, Oacra MmemaBai. SbHe, UYyHUH

""Hur.; Hatauuknii U.H. TIpaBoBoe perynmpoBaHie peKIaMHOil aesTeabHOCTH B P®. BopoHex.
2005. C.43; Heuyit-- Berep B.JI. OcHoBaHHS BO3HHKHOBEHHS O0OS3aTENbCTB TI0 OKA3aHUIO
pexiaaMHBIX yeryr. FOpuct. 2002 . Ne9. C.25.

'"2 Hur.; TIpaBoBoe peryanpoBaHHe peKIaMbl B CPEICTB MAcCOBOI HH(OPMAIMH | METOIMUECKHE
MaTepHalbl K MEeXAUCUUINTUHAPHOMY Kypcy/ ABtop. coctaButenb T.M. Cwmbicnosa // Tlox.pen.
A .K.Cumonosa. M.2004. C.47-55.

"“Hur.;W3maiinosa E.I. J[oroBop Ha OKa3aHHE DEKIAMHBIX YCIyr / AKTyajbHbIE IPOOIEMBI
komMepdeckoro mpaso: cO. ct. // Tlog.pen.b.1.bparuackoro M.2002. C. 44 - 45; 3sepeBa E.A.
IIpo6iteMBl 3aKIFOUEHHS PEKIIAMHOTO A0roBopa //ApouTpaxHsiit u rpax.mpouecc. 2004, Ned. C. 6.
"Hur.; Kyxosckas JL.M. I'paxxmaHCKo - MpaBOBOE PETYIMPOBAHHE PEKIAMHOM AEATEIHHOCTH B
Poccuiickoit denepanuu. M.2007.C.139-142.
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miapTHOMa Jap XyJ TalaboTXOW IIapTHOMAaW MyJapaT, IMapTHOMAW HYPOUIIH
KOPXOM WJIMA-TaJIKUKOTH, TaYpHOaBHIO KOHCTPYKTOPHA Ba KOPXOW TEXHOJIOTH Ba
miapTHoMau Myautudi Jopo Mebomiaa, a3 XUCOOM MElIHUXOAU HTTHUIOOTH
MyXUM 0a UCTEXCOJKyHaHIau pekiamMa 0apou opapHHMIIN peKjIaMa a3 YOHHOM
pexkiIaMaauxaHaa, UHIYHUH XYCYCUSTXOM TaKCUM HaMyJaHU 4YaBoOrapé map
OaliHU WCTEXCOJIKYHAHIAW peKiiamMa Ba peKllaMaJuxXaHaa oujJ 0a pekiamau
OeBUYIOHOHA, HOMYHOCHO, HOTypYyCT, OeagaboHa, Oapaypyr, MUHXOHH Ba JUTrap
BalPOHKYHMXOU KOHYHIY30pH Jap Oopau pekjama Bydya J0paa. XaMUH I'yHa
maptHoMma aap KonyHryzopuu YT 6a vamm Hamepacal, KU UH MyaMMOU YUJIJTiA
Y@l gap Tadpubam XyKyKTaTOMKKYHH Ba 4il gap Oapxypam COXHOKOpOH 00
IIAXPBAH/OH, TAIIKWJIOTXOBY MYacCHCaxOH JIaBIaTXOU XOpUYA MeOoIal.
bunoOap uH 3apyp MeAoHeM, KU Jap KOHyHTry3opuu rpaxaannn YT kopkapa Ba
Taxyus HaMyJaHd 4YyHMH IIapTHOMA-IIAPTHOMAW HUCTEXCOJU MaxCYJIOTH
peKIaMaBil BOPHU/I Kap/a ImaBaj.

ba raiip a3 wH, UCTEXCOIM MaxCyJOTH peKjaMaBii-MoJi, Oe mapTHOMa Aap
OalilHM WCTEXCOJKYHAHIaW peKJiaMa Ba peKIaMaJuXaHIa HHU3 aMalliii Kapjaa
HIyJaHall MyMKHUH acT. MCTeXCOJKyHaHAau pekiaMa UTTWIOOTH 3apypupo as
MaHOabXOM KYILIOJ JacTpac HaMy1a, 0apou UCTEXCOJIU MaxCyJIOTH pekiIaMaBit 60
Makcagu pakoOaTH OOBUYIOHOHA MaXxCyJIOTH pekilaMaBupo Oe OacraHu
mapTHomMa 00 pekiaMaauxaHaa Tauép MeHaMmosan. babaan Maxcynotu
peKiiamMaBuu oMojallyaapo 6apou 0a jgacroBapil 0a pekinaMaauxaHaa MaH3yp
MeHamosiA. Jlap MH XoJlaT MMKOHU OAacTaHU IIAPTHOMAM MHTUKOJIM OOBEKTU
MOJIMKMSITH 3€XH Ba € MY03aTHOMAJWXU MNaauaop Merapaal. MaB3yu 4yHUH
mIapTHOMA MaxCyJIOTH pekjaMmaBit Oyaa, 4yaBoOryu tanmaboTxow mpap 0010
3uKpilyaa medoman. buHobGap MH 1ap YyHMH XO0JIAT MYHOCHOATXOU XyKYyKHUH
BoOacta Oa odapuman map OaliHM peKIaMaguXaHIa Ba HCTEXCOJIKYHAHIAW
pekiiamMa BYYyJ Haaopala, KU OaTaH3UMIApOPUU XYKYKHMH OH J1ap acoCH
MEBEPXOU KOHYHTY30pit oujl 0a MOJIMKUSITH 3€XHI aMayiii Kapaa MelaBaj.
NHuyHMH, UCTEXCONIM peKilaMa pUOsl HaMyJaHHM TajdaOOTXOU YyMYMil Ba MaxcycH
KOHYHI'y30pH oun 6a pekinamapo 6osin gap Oap rupan. YaBoOrapuum XyKyKi
O6apou puosi HakapAaHU TalabOTXOM KOHYHIY30p#i nap Oopau pexiama Jap
YYHUH X0JIATXO 0a UCTEXCOJKYHAaHAau peKjama aaxyl Aopai.

['ypyxu nyrom MyHOCHOATXOM XYKyKMH OailHM peklaMaauxaHaa Ba
peknaMartaxHKyHaHJa acT, KA a3 pPaCcOHHUJIAaHU MaxCyJOTH peKiiaMaBi ToO
UCTEBbMOJIKYHAH/IATOH Taiijio MemaBajd. SbHe, NaxHKyHaHIaWM peKiiama
MaxCyJIOTU peKJIaMaBUpO OapoW JacTpacd yMyM TapAOHUAAH MaxH MEHAMOSII.
XyKyK 0a WHTHUIIOPU MaxCYJIOTH PEeKIaMaBUPO TAHXO peKJIaMaJuxaHaa Hd0PO
act, Oc po3ura Ba pyxcaTH § IMMaXH HaMyJaHM MaxCyJIOTH peKiiaMaBil Oapou
JacTpacu oMMa TapAoHuAaH 4You3 HecT. bo xamuH cababxo MyHOCHMOATXOH
XYKYKUU Mymio0eX MyMKHH Jap acocu IapTHOMAaW XWU3MaTpacoHW XyBaijo
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rapAaaHi. MaB3yu YyHUH IIapTHOMaW MYMIOOEX XU3MAaTpacoHW oujJ Oa TaxH
HaMyJlaHU MaxCyJOTH pekiaMaBii 00 Tap3y Bacuiaxou MyalsH, map BAO, map
Yoixou MyaiisitH 60 puosiu TarabOTXOM MEeMIOMHUKApAan KOHYHI'y30ph Bobacra
0a maxH HaMyJaHu pekinama MebOorraa.UyHuH mapTHOMaxo ayrapada Oynaa,
XaMUH TaBp Jap Hazap AopajJl CO3UIIM HINTUPOKUYMEHM OH, KM Bobacra a3
UXTUEPIOPHUAIIIOH OAaCTaHU IIapTHOMAPO JIOMK MEJIOHAHJ Ba Uit TYHA yXmaaopi
nap 6aifHu YOHMOXO0 TaKCUM IrygaacT, udoaa MmecobaH/I.

MenEpxon KOHYH oujl 0a yXIaJ0pUXOH MAPTHOMABH, KU KOOWIUATH 0a Xy
JOIITAHU MaB3yM XU3MATPACOHUHU peKiaMaBi, udogarapyu OH acT, KU MHTHKOJ
Ba € uctudomadapi my3aHok mebomran (M. 797 KI' UT).

Tabuatn XyKykid, MadxyM Ba HaMyJIXOM IIAPTHOMAaxou OacramiaBaHAa Jap
Oaxmu peknama Oatadcuil map pUCOJIAXOU WIMHUU OJMMOHU pyc Japy
rapauaaacT. A3 yymia 6a akugan JI.M.JKykoBckas mapTHOMan Xu3MaTPaACOHUH
peKIaMaBA-CO3UITHOMAN YOHUOX0, KU MYHOCHOATXOM XYKYKUH yCTYyBOPTramITau
peKIaMaIuxaHaa-peKkiiaManaxHKkyHanaapo gapo rupudta, YyH BOCUTAH XYKYKH
XM3MaT MEHAMOSI/I, KU MaB3y1 OH PaCOHUJAHU XHU3MaT Jap coXau Tahuép Ba MaxH
HaMyJaHU pekjiama Oyaa, Xu3MaTrop 4uyH cyObeKTH KacOm OGapomaji MeHaMOSII
Ba THOKM TapTHOM MyKappapHaMyaa XyKykK Oa amanin HamyaaHu ¢GabojusaT 0a
pacoHMIaHu Xu3MaTpo jaopaa.'>dap xakukat Tabpudu map 60510 oBapaainya,
MakcaJ Ba KOMED ramraHu pekjaaMaauxaHaapo 0a myppari Ba komuiaH udoja
MeHamosia. SbHe, pekinama gap xap cypar 0Oosn 6a wmyBaddak ramTaHu
peKIaMaauxaHaa TUOKM TapTUOM MyKappapHamyldau KOHYH MYCOHMIAT HAMOS,
KU 6acTaHM IaPTHOMA HU3 UHBUKOCKYHAH/1a Ba Oa€Hrapu XyKykKy MaHpuaTxou ¥
MeOoIaI.

Peximama map Xama ryHa maki Ba 00 €pUM TaMOMH BOCHUTAaXOW HUTTHIIOOTH
MaxH ramra, 0a Joupad IIAXCOHWM HOMyalsH, Oapou Oa By4dya oBapAaH Ba
JacTTUpur  MaH(uaTH COXMOKOPOH, MOJXO, aKuIaxo, TamabO0ycu OHXO,
WHYYHUH MycowaaT 0a (ypyim MH MOJXO, aKuaaxo, TamabOycu OHXO paBOHA
kapaa mynaact. Hdap M. 469 KI' YT omagaact, ku pekiama € gurap NenHuxoe,
KM 0a TypyXd IIaXCOHW HOMYaWsiH MaH3yp IIyJaaH/, XaM4yH JabBaTh OacTaHU
odepra 3pTUPOD MemaBaa, 6a Imapre, KU gap Takiaud TapTUOW aurape JaKuK
uHbUKOC Haédpra Ooman (k.1 m. 469 KI' YT).

Pexnama Hucbat 6a taknmud oun 6a Oacranu maptHoMma (odepra) memrap
oro3 Me€ban. MacajnaH, 1ap MaTOyoOTH JaBpi, TEIEBU3UOHY PAaIHO, IBIOHXO,
JaBXaXoW TaOJWFA Ba Faiipa. Arap YyHWH UTTWIOOT XaMau IIAPTXOM MYXUMU
Oacranu mapTHOMapo ¢apo Harupana, Takimd oun O6a OGacraHM HIAPTHOMA
(odepra) 3pTHpOd HaxoxaHm myd. Pekiama MeraBoHam Oa cudatu odepran
oMMaBii Oappacii rapaajn, arap Jap OH HHSITH MYCTaKUMH CYOBEKT Oapou
OacraHu IIapTHOMA Ba IMIAPTXOU MOXMUSTAH MYXMMHU OH Jap Oap rupudra mryma

"Hur.; Xykosckas J.M. Pucomnau umoparnyna. C. 143-144.
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oorra.

[Memnnxoan pexknaMaauxanma owjg 0Oa OacraHuW IIapTHOMA, KU HEpyH
odeprapo 0a mact meopan, 6051 yaBooryu tanadborxou M. 467 KI' YT Gomran :

1. TlemnHuxomu OacTaHuW mApTHOMA OOSJ YHBOHMHM INAaXCH (IIAXCOHM)
MyalssH HUTAapOHU/IA I1aBaj, SbHE a3 OH 0O0sJ BO3eX MyausiH rapjaj, Ku 0a Ki
HUTAapOHM/IA IIIy/1aaCT;

2. Odepra O6osm 6a TaBpm Kod# aHWK OoIaa, sbHE THUpPaHAAWM OH
MMKOHMUSIT 01ITa O0IIam, KU 1ap XyCycu HUSITH OEepeHT Xyjioca bapopa;

3. Ilemnuxon Oosin HUATH O(epeHTpO 4YMXaTu OacraHuW ImapTHOMa 00
YHBOHH, KU MEUTHUXOAPO Menasupasi, udoaa HaMosi;

4. Odepra 60sim Oa MAPTXOU MOXHMSATAH MYXUM, KM THOKH OH IIapTHOMA
Oacra MeraBa, UIII0pa HAMOSII.

Mancy® [nOHHUCTaHM UTTWIOOTH pekilaMmaBit 060 ubopaum «bapou goupau
HOMYaisiHM IIaXcoH TabuH rapaunaact» 6a akugau O.b.Ky3nenoBa xommuian
HOMYBO(UK MeOomaa. ba rypran § «0a cudatu sike a3 Maxakxou pekiama Oa
Jloupad HOMYAMsiHM YHBOHUU OH, KM KOHYH HIIOpa HAMyAaacT, PyXcaTd XyI0
HAMYyJaHU pekiaMa a3 UTTUIOOTH Xycych Meboman. [ap amoxamanai 60
nempadTi TEXHOIOTUSXON MAPKETHHI A YYHUH MaxaKpo UciIoxX 6osa Hamya. [an
Jap OH acT, KU BaKTXOM OXHp Oucépum QypymaHgaroH (Xu3mMaTropoH)
pexitamapo 0a BocuTau anoka Ba ¢ mabakam MuTepHer map OaliHm moupan
MyalsHi UCTebMOJIKYHAH/ATOHH JOUMH TTaxXH MeHaMOsiH/I. Jlap amokamaHai 0a
WH XeJIe 3apyp acT, KK TabpU(pH KOHYHUH peKiiama Ha (akKaT qoupanu HOMyasiHI
axocpo 0a cudatu yHBOHMM pPeKjIaMa HUTOX J0pajl, OaJIKU MIAXCH MYIIAXXacpo
Jlap Xy TayaccyM Hamosa». 76

Nu axumapo L. K. FaropoB nmactrupii Ba 60 OH aCOCHOK MeXHUCO0as, KU
XaHTOMM MCTEXCOJIM peKjlaMa Ha TAHXO OMMABHUST Ba JAaCTPACUU UTTUIIOOT
axamusT gopaj, 6anaku 6a kit Ba uil TyHa OH naxH merapaanu.!”’

UyH gurap mapTHOMAaxo, MApTHOMAaW XU3MATPACOHUM PEKJIaMaBd WH axXIu
rpaxganve 0a IIyMOp MepaBal, KM FOSIM OHPO KaTh Ba € OMWIM HYPOU
¥XIaJaopuxon ajoxuaa, TaBcudu xauMm Ba cudaTu HIPOU yXAaaopuxon Oa
3MMMa JIOIITal YOHUOXO TalIKWia Meauxal. Jlap XojaTh m4po HakapaaH Ba €

176 .
Kysnernosa O.b. [IpaBoBoe perynupoBaHie OTHOIIEHHH BO3HUKAIOIINX B 00IaCTH

peximamer. M. 1999. C 11.

"7 Hur.; Tatopos IIILK. Jlmaroe MH(GOPMAIMOHHOE MPABO TPAXIAH:: MPOOIEMBI TPAXKIAHCKO-
mpaBoBoro perynuposanus B Pecnyonuke Tamkukucran. M. N3a.- Bo «CroyTtaEK +», 2010. C. 220-
221.

133



XAETH XYKYKIL. IPABOBASI )KM3Hb. Nel (01) 2013

WYPOU HOMATIYOM MH §XIaTOPUX0 KOHYH 0a CyOBEKTXOM UyHMH MyHOCHOATXON
XYKYKH Ka(bonaTI/I XYKYKH-TpaxjaHn ano6rapI71 Ba xmbm XYKYKXOU
nomMosrapauaa Ba MaBpuId 0axc KapopIoLITapo 3XJ0 HamMyaaacT, K
TabMUHTap¥ MaH(OUATXOM KOHYHUU OHXO MeOoIIal.

A3 TaxKUKU aap 00JI0 3UKpIIyAa, YyHUH Xyjoca OapoBapaaH YOou3 acT, KU
TabuaTH XyKyKUU IAPTHOMAXOHM XU3MATPACOHUH PEeKIaMaBil IIaX0oAaTH OH acT,
KM MaJulall «XU3MaTPACOHUM pPEKJIaMaBil» XyCyCHSITU JacTayaMbi JOIITA, a3
TYHOTYHUU TaOWaTU XYKYKHUU XYIOM COXTH YXIaaopuxo Oapomana, mapTHOMau
myapaT, KUPOs, XU3MAT XapaKTepu XyKyKA Ba BOKEW MAOINTAa, WHYYHUH Oa
TaH3UMAApOpaHAau XyKyKy UCTUCHON 06a HaTU4au GaboIUSITH 3eXHI MeOOoIIal.

Paxumos b. M.
AHHOTATCHUA

MoxusTi mapTHomMa Jap 6axuim pexjiama
Jlap Makoyia HaMyJl Ba MyXTaBOU UTTHJIOOTHH IIAPTHOMAXO Jap Oaxuiu
pexiiama Oappacii mygaact. ba anmemam wmyamwud MaB3yu  pobuTaxom
IAPTHOMABUPO XM3MATPACOHUM peKjaMaBil mdoaa MEKyHaJ Ba Jap MH Yojaa
Ba3bU XyKYKHUH UIITUPOKYUEHPO MYasiH MEHAMOSI.

PaxumoB .M.
AHHOTALMA

CymHocTb 10roBopa B 00/1aCTH peKJIaMbl.

B craTtee paccmaTpuBaeTcs BUI M MH(DOPMAIMOHHAS CYIIIHOCTH JOTOBOPOB B
chepe pexiambl. [lo MHEHMIO aBTOpa, MPEAMETOM YKa3aHHBIX JOTOBOPHBIX
CBSI3€M BBICTYMAET pPEKJIIAMHAs yCiayra, 4TO B KOHEYHOM MTOrEe OIpEaessieT
MPAaBOBOE MOJIOKEHUE YUACTHUKOB 3TUX MPABOOTHOIIECHUN.

Rahimov B.M.

The summary
Essence agreement in the field of advertisment.

The article deals with the form and nature of the information in advertising
contracts. According to the author, the subject of such contractual relations
serves advertising service, which ultimately determines the legal status of
participants in these relationships.
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IV. Tadcup. IV. KommenTapuii.
I'aropos III. K.*

KOMMEHTAPUI K ITIPEAMBVIJIE U CT. 1- 7 3AKOHA PECITYBJIUKU
TAIZKUKNCTAH «O PUHAHCOBOM YIIPABJIEHUN N
BHYTPEHHEM KOHTPO!JIE B I'OCYJAPCTBEHHOM CEKTOPE»

Hacrosmumit 3akoH ycTaHaBIMBAaeT OpraHU3allMOHHBIE W TPABOBBIC OCHOBBI
cucTeMbl  (DMHAHCOBOTO  YyNpaBJICHUS M  BHYTPEHHErO  KOHTPOJIS B
rOCyJJapCTBEHHOM CEKTOpe W OpraHu3anusx, (QUHAHCHPYEMBIX 3a CUéT
INocynapcTBenHnoro 6romkera Pecryonmuku Tamkukucran!’® (nanee opranu3anuu

rOCY/IapCTBEHHOI'O CEKTOPA).
k ok ok

Wznoxennast mpeaMOyiia sIBIISIETCST BBOJHOM YaCThIO KOMMEHTHPYEMOTO
3akoHa!”, B KOTOpOH oOmpenenseTrcs OPraHU3alMOHHO - IMPABOBBIE OCHOBBI
pPEeryJIupoBaHUsl KOMIUIEKCA OTHOIIEHU B cepe (PUHAHCOBOTO YIpPABICHUS U
BHYTPEHHEI0 KOHTPOJS B TOCYAApPCTBEHHOM CEKTOpE M OpraHu3alusx,
¢uHaHCcHUpyeMbIX 3a cuéT ['ocymapcrBenHoro Oromkera PT. B Hem comepkutcst
aKkTyalbHasi HMHpoOpMalus, KoTopas He o0laJaeT HernocpenCcTBEHHOMN
opuaudeckoil cuitoid. OJIHaKO ero coJepikaHue ONMpeAeNsseT KPYr OTHOIIECHUM,
pErylIupoBaHUe KOTOPBIX OCYIIECTBISIETCSl JaHHBIM 3akoHOM. IloaTtomy
HACTOSLIUI 3aKOH HE PACHpOCTPAHSETCS Ha OPraHU3AIMOHHO - IPaBOBBIE
OTHOIIIEHUS,  BO3HHUKAWOIIME TpH  OOpa3oBaHMM,  paCIpeleNeHUd U
WCIOJIb30BAHUH YACTHBIX (PMHAHCOB.

Hacrosimumii 3akoH Tak)ke HE paclpoCTpaHSETCs Ha BHYTPEHHUU
KOHTPOJIb B  HEKOMMEPYECKHMX  OpraHu3alusXx, MPOU3BOACTBEHHBIX
KOOTIEPATUBOB, XO35UCTBEHHBIX OOIIIECTBAX U TOBAPHUIIIECTBAX.

I''TABA 1. OBIIIME ITOJIOXXEHHW A
Cratpd 1. OCHOBHEBIE TOHATUSI

B Hacrosiem 3akoHe UCTIOJIB3YIOTCS CIIEYIONTNE OCHOBHBIC TTOHSTHS:

- Qunancosoe ynpasgieHue - COBOKYITHOCTH OOSI3aTENIbCTB IO BBITIOJTHEHUIO
3aJ1a4, ITOCTABIICHHBIX TEpe TIIABHBIM PACHOPSIAUTEIEM, PACHOPSIUTEIIEM HU
MoJIyyaTesieM TOCYIapCTBEHHBIX CPENICTB, C I OOeCredeHus! COOTI0IeHUS
TpeOOBaHU HOPMATUBHBIX MMPABOBBIX AKTOB, HAITPABIIEHHBIX Ha
3¢ ekTHBHOE U PE3yIbTATUBHOE MCTIOJIH30BAaHUE UMEIOIINUXCS CPE/ICTB;

- cmabuivtoe uHancosoe ynpasienue - COBOKYITHOCTD PELIeHH, Mep

u MCpOHpI/ISITI/Ifl, HaIlpaBJICHHBIX Ha HCIIOJIB30BAHUC HMCIOIIHUXCA CPCIACTB B

'8 Tanee B KOMMeEHTapuii uznaraercs cokpaméno PT.

'Y kazanHpIil 3aK0H ObUT IPUHATH MapiamentoM PT 21. 07. 2010r., Ne 626.
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COOTBETCTBUM € 3aKOHOAaTenbcTBOM PecriyOnuku TamkukucTan u
9KOHOMHOE, 3(h(heKTUBHOE U Pe3YIbTATUBHOE YIIPABIIEHUE UMH;

- GHYmMpeHHUll KOHMPO.ib - CUcTeMa (PMHAHCOBBIX M IIPOYUX CPEJICTB
KOHTpOJIS B OpraHU3alMsAX TOCYIaPCTBEHHOI'O CEKTOPA, BKIIOYas
OpPraHU3allMOHHYI0 CTPYKTYPY, METOJbI, MPOLEAYPhl W BHYTPEHHUM ayauT,
CO3/laHHAs PYKOBOJCTBOM C LEJBK COACHCTBHUSL OCYILIECTBIEHUIO 3aKOHHOMW,
3 peKTUBHON, Ppe3yIbTaTUBHOMN AEATETBHOCTH U JOCTIKEHUS TIeNeit
OpraHu3aliuy;

- cucmema 6HympeHHe20 KOHMpOJA - CUCTeMa Mep M IpouLeayp,
MIPUHUMAEMBIX PYKOBOJCTBOM OpPraHU3AIMM T'OCYJapCTBEHHOI'O CEKTOpa IS
JOCTHKEHUSI Pe3yJIbTaTUBHOTO, 3KOHOMHOTO U 3(h(GEKTUBHOTO YIPaBICHUS
FOCYIapCTBEHHBIMU  CPEJICTBAMH,  BKIIIOYAIOMIMX  OyXTaJITepCKUd  y4er,
(MHAHCOBYIO OTUETHOCTb, COOJIOACHME 3aKOHOAATENbCTBA PecmyOnuku
Tamxukucran, obecreueHHe COXPAHHOCTH AaKTHUBOB, IIpEJIOTBpAIllEHUE U
BBISIBJICHHE IPOTUBOINPABHBIX JAEWCTBUI, HAJIEKHOCTU, MPABWIBHOCTH U
aJIeKBATHOCTU (PMHAHCOBOW M YNPABJIEHYECKON OTYETHOCTU M MH(pOpMAlLUH, a
TaKXe UX MOATOTOBKY;

- 2000801l oMyYem o 8HYMpeHHeM KOHMPOJe 8 20CY0apCcmeeHHOM CeKmope -
otueT MunucrepctBa ¢uHancoB Pecnybnuku Tamxukucran IlpaBuTenbcTBy
Pecny6mnuku TapKMKUCTaH, KOTOPBIA BKIIIOYAET B ceOsl CBEIEHUSI O COCTOSIHUU
(UHAHCOBOrO YHpAaBJICHUS U KOHTPOJS B OpPraHU3alUsX TOCYAapPCTBEHHOTO
CEeKTOpa.

* * 3k

B komMmeHTHpyeMO#l cTaTbe 3aKOHA BBOJAUTCA JIE(HUHUTHUBHBIE HOPMBI.
DTO HOPMBI, 3aKpEIUISIoNIe B 0000IEHHOM BHJE€ NMPU3HAKHA TOT'O WM WHOTO
IOPUIMYECKOTO TMOHATHUS: (PUHAHCOBOE yMpaBlieHHWEe, CTaOuIbHOE (PUHAHCOBOE
yIpaBjieHUe, BHYTPEHHUH KOHTPOJb, CHCTEMa BHYTPEHHETO KOHTPOJS U
roAOBOM OTYET O BHYTPEHHEM KOHTPOJIE B TOCYJapCTBEHHOM CEKTOpE. IDTO
Takhe HOPMBI, B KOTOPBIX COJEPKATCs OIpeesieHne (PMHAHCOBO - MPaBOBBIX
MOHSATUH W KaTeropuii. OTH HOPMBI COAep)KaTcs B OOmeld dYacTu
KOMMEHTHUPYEMOH 3aKOHA, YTO XapaKTEPHO /JIsI BCEX CHEIMATU3UPOBAHHBIX
HOpM TIpaBa, XOTsl MX HEMaJIO B 0cOoOeHHOH vacth (4. 1 cT. 5, 4. 1 cT. 9 3aKkoHa).
B oTiamume OT peryasaTHBHBIX U OXPAHUTEIbHBIX HOPM 3aKOHA OHHU HOCST
JIOTIOJTHUTEIbHBIA XapakTep, TaK KakK He cojaepXaT B cede OIpenesieHHbIX
npaBui noBeneHus. [Ipu perynmpoBaHuu OOIIECTBEHHBIX OTHOIIEHUN B cepe
(UMHAHCOBOIO YIpABIEHUS M BHYTPEHHEIO0 KOHTPOJIS B TOCYJapCTBEHHOM
CEKTOPE 3T HOPMBI KaK ObI MOJKIIIOYAIOTCS K PETYISTUBHBIM U OXPaHUTEIbHBIM
HOpMaM, 00pa3ysi ¢ HUMU €IUHBII PEryysiTop.

Cratbs 2. 3akoHoaaTenbcTBO Pecriybnuku Tamkukuctad o GuHaAaHCOBOM
YIIPABJICHUU U BHYTPEHHEM KOHTPOJIE B TOCYJAPCTBEHHOM CEKTOPE
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3aKOHOIATEIBCTBO Pecriyomuku ~ Tapkukuctan o (rHAHCOBOM
YOPaBJIEHUU U BHYTPEHHEM KOHTPOJIE B TOCYJAPCTBEHHOM  CEKTOpE
ocHoBbIBaeTcsi Ha Koncrutynuu PecnyOmuku TamKUMKUCTaH M COCTOUT U3
HACTOSIIEro 3aKoHa, APYrMX HOPMATHUBHBIX IPAaBOBBIX aKTOB PecryOmuku
TamkuKkucTaH, a TakXke MEXIYHApPOJHBIX IPABOBBIX AKTOB, MNPU3HAHHBIX
TamKUKUCTAaHOM.

KoMMeHTHpyemas cTaThsi 3aKOHA OIpEAeNsieT CUCTEMY 3aKOHO/IAaTeNIbCTBA
PT o ¢uHaHCOBOM ympaBjieHHMM M BHYTPEHHEM KOHTPOJIE B T'OCYIapCTBEHHOM
cektope. DUHAHCOBO - MPABOBBIE HOPMBI, PErYJIUPYIONINE OOIIECTBEHHbIE
OTHOLIEHUs1 B cepe (UHAHCOBOrO YIPABICHUS W BHYTPEHHErO KOHTPOJIS B
FOCYIApPCTBEHHOM CEKTOpE, PpAacCIlOJIO)KEHbl HE XAOTUYHO, a HaXOASATCS B
ONpeNeIeHHOW cucTteMe. B 3TOM 3HA4YeHMM HCHOJIb3yeMas KaTeropus
«3aKOHOJATEIIBCTBA PT» HE OTPAHUYNBAETCS TOJIBKO HOpMaMH
KOMMEHTUPYEMOTO 3aKoHa. JlaHHAs CTaThs BKJIIOYAET B YKA3aHHYIO CHCTEMY
Takxe HopMmbl KoHcTtuTynun PT, MHBIX 3aKOHOB U MOJI3aKOHHBIX HOPMATUBHO -
IIPABOBBIX AKTOB, a TAKXX€ MEXIAYHAapOJHBIX IPABOBBIX AKTOB, NPHU3HAHHBIX
Tamxukucranom. [ToaToMy B JaHHOM CTaThe MOHATHE «3aKOHOAATENLCTBO PT»
WCIIOJB3YeTCsl B IIMPOKOM  CMBICJIE,  OXBAThIBAIOIIEM HE  TOJIbKO
3aKOHOJATEIbHbIE, HO U WHbIE HOPMATHBHO - IPABOBBbIE AKTHI, COJEpIKAIINE
(PMHAHCOBO - HOPMBI, PEryJUpYIOIIMEe OOIIECTBEHHbIE OTHOIIEHHS B cdepe
(DMHAHCOBOI'O YIpPABJIEHUS W BHYTPEHHETO KOHTPOJISI B TOCYJAPCTBEHHOM
cekTope. Bce 3TM HOpPMATMBHO - MpPaBOBbIE AKTbl B 3aBUCUMOCTH OT
FOPUINYECKON CHIIBI PACIIOJIOXKEHBI IT0 OIPENEIICHHOW CTPOTO HEPAPXUUECKOMN
CHCTEME, B KOTOPOU 3HAUECHHE YKA3AaHHOTO HOPMATHUBHOTO AKTa OIPEHENISETCS
ero rmopuaudeckor cwioil. Yem Ooblle OpuUaWYecKas Cujla HOPMATUBHO -
IIPaBOBOr'O aKTa, TEM BBIIIE €r0 MOJI0KEHHE B cUCTeMe 3aKkoHonaTenbcTBa PT o
(MHAHCOBOM YIpaBIE€HUM U BHYTPEHHEM KOHTPOJE B TOCYJapCTBEHHOM
CEKTOpE.
Cratbs 3. Co31aHue CUCTEMbl BHYTPEHHETO KOHTPOJISI B TOCY1aPCTBEHHOM
CeKTOpe
1. Co3maHnne CUCTEMbl BHYTPEHHETO KOHTPOJISI B  OpraHU3alUsIX
FOCYJApPCTBEHHOTO  CEKTOpa  SIBJISIETCS  OOS3aHHOCTBIO  PYKOBOJUTENS
OpTraHU3alMK U HATIPABIIEHO JUISl OCYIIECTBIICHUS! (PMHAHCOBOTO YIIPABIIEHUS BO
BCEX CTPYKTypax, IMporpaMmmax, BHAaX MJESITEIbHOCTH U  JEHCTBUSIX,
PYKOBOJIMMBIX UMM B COOTBETCTBUM C MPUHLUUINAMU 3aKOHHOCTH, CTAOUIIBHOTO
(PMHAHCOBOIO YIPABJICHUS U TPO3PAUHOCTH.

2. Cucrema BHYTPCHHECT O KOHTPOJIA B OopraHuzalnusax
TroCcyaapCTBCHHOI'O CCKTOpa CO3M1a€TCs TS JOCTHIKECHUS:

- JIOCTOBEPHOCTHM U UEIOCTHOCTH (PUHAHCOBOM U YIpaBICHUYECKOMN
nHpopMaLINH;
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- PE3YJIbTATUBHOCTH, SKOHOMHWYHOCTU U B(b(l)eKTI/IBHOCTI/I ACATCIbHOCTU
TOCYyAapCTBCHHBIX OPraHOB U OpraHU3allud I'OCYyAapCTBCHHOI'O CEKTOPA,

- COXpPAaHHOCTH aKTHUBOB;

- coOmonenus 3akoHoaatenberBa Peciyonuku TapkukucTas.

* * %

4. 1 KOMMGHTI/IpyeMOI)'I CTaTbU 3dKOHA YCTaHaBJIMBACT 00S3aHHOCTh
JAOJDKHOCTHOT'O JIMIla COBEpHIATb OIPCACIICHHBIC II0JIOXKUTCIbHBIC JEUCTBUS.
Omno BbIPAXACTCA B CO3JaHUU CUCTEMbI BHYTPCHHCI'O KOHTPOJISI B OPraHU3alusaX
ToCyaapCTBCHHOT'O CCKTOPA. dunancosoe yHpaBJICHUC O3HAYACT COBOKYITHOCTD
00s13aTEJIbCTB 110  BBIIIOJIHEHHUIO 3ala4d, IIOCTABJICHHBLIX IICPCH TIJIaBHbBIM
PaCiopAauTCIIEM, PACIIOPAINUTECIICEM U ITOJIYUATCIIEM TOCYyAdPCTBCHHBIX CPC/CTB,
C ICJIbIO oOecIieueHus CO6J'IIO,[[6HI/I$I TpeGOBaHHﬁ HOPMATUBHBIX IIPABOBbIX
dKTOB, HAIIPABJICHHbBIX Ha 3(1)(1)6KTI/IBHOC H PE3YJIIbTATUBHOC HUCIIOJIb30BAHHUC

uMerolmxcss  cpeactB.  McnonHeHume  3THUX  00sA3aTENBCTB  JOJIKHBI
COOTBETCTBOBATH CJIEAYIOIIUM TPUHIIUIIAM: 3aKOHHOCTb, cTabuiIbHOE
¢buHaHCOBOE yIIpaBleHUE U

MIPO3PAYHOCTb.

3aKOHHOCTb KaK OJIMH U3 OOIIMX MPUHIIUIIOB (PMHAHCOBOM JESTEIbHOCTU
rOCYJapCTBa BBIPAXKAETCS B TPEOOBAHUU CTPOTOrO M MOJHOT'O OCYLIECTBICHUS
MpEANUCAHUM MPABOBBIX HOPM BCEMU YYACTHUKAMU (PMHAHCOBOTO YIIPABIICHUS.

CrabunbHoe ¢uHaHCOBOe ympaBneHue. CyTb JaHHOTO TMPUHIIUIIA
BBIPAXKAETCSI COBOKYITHOCTh PEIICHU, MEp U MEPONPUATHI, HAPABJIEHHBIX HA
HCIOJIb30BaHME UMEIOIIUXCS CPEACTB B COOTBETCTBUU C 3aKOHOAATENbCTBOM PT
1 9KOHOMHOE€, 3(p(peKTUBHOE U Pe3yIbTATUBHOE YIPABICHUE UMU. DTO OCHOBHOE
Hayala, KOTOPOE OIpeAessieT CYUIECTBEHHbIE YepThl IPOQecCHOHATBLHOTO
COOTBETCTBHUSl TJIABHOTO pACIOPSAUTENS, PACHOPSAUTENS U IOJIydaTens
rOCY/IapCTBEHHBIX CPEACTB. PyKOBOJCTBYSICh 3THM, TOCYy1apCcTBO OOECHeuynBaeT
COIIMATIBHO - SKOHOMMYECKHE, JIMYHbIE MpaBa M CBOOOJBI CBOMX TIPaXIaH,
TapaHTUPYET BHITTOJTHEHUE UMU OOSI3aHHOCTEH.

[Tpo3payHoCTh KaK MPUHLIMII CUCTEMbl (PMHAHCOBOTO YIpABICHUS U
BHYTPEHHEIO0 KOHTPOJS B TOCYAApPCTBEHHOM CEKTOpE M OpraHu3alusx,
¢uHaHcupyembix 3a cu€t ['ocymapcrBeHHoro Owomkera PT gemoncTpupyer
MIPUBEPKEHHOCTh paBooOIagaTeNns B obecrieueHUN JOCTyIa
3aMHTEPECOBAHHOIO JIMIIA K COOTBETCTBYIOIIeW MH(poOpManuu (UCKIouas Ty,
KOTOpasi B YCTAHOBJIEHHOM IOpSJKE OTHECEHa K TOCYJapCTBEHHON WM
npodeccuonanpHoi  Taifne).  CopepkaHue  JAAHHOTO  TNPUHLMIA  HE
OTPaHUYMBAETCS OCYILIECTBIICHUEM ITpaBa IpaxkIaH Ha MoJydeHrue nHGOpMaLUH,
3aTparuBarolIMil ero mpaBa U 3aKOHHBIE MHTEPEChI, OHO TAK)Xe IMPOSBIISAETCS B
ONyOJIMKOBAHUN MPUHUMAEMBIX PEHICHUN, OTYeTOB O (YHKIMOHUPOBAHUU,
aJIeKBaTHOCTH, 3(P(PEeKTUBHOCTH U PE3yJIbTATUBHOCTH CHUCTEMBbI (DMHAHCOBOTO
YIPABJICHUS U BHYTPEHHETO KOHTPOJIS.
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B Oomee mumpokoM IIaHE COONIOACHHME YKA3aHHOIO IPUHLIUIA
crocoOcTByeT (POPMUPOBAHUIO OOIIECTBEHHOIO MHEHHUS O JIESTEIbHOCTU BCEX
opraHuzanusx, pUHaHCUpPYeMbIX 3a cuéT ['ocygapcrBenHoro 6romkera PT.

Y. 2 KOMMEHTHUPYEMOW CTaTbW 3aKOHA OIpE/eIsieT OCHOBHBIEC IIeJIU
CO3/IaHUSI CUCTEMbl BHYTPEHHET'0 KOHTPOJISI B OPraHU3aALMSIX TOCYAAPCTBEHHOTO
CEeKTOpa: JOCTOBEPHOCTH M UEIOCTHOCTH (DUHAHCOBOW M YyNpaBIIEHYECKOMH
uHpOpMaMK;,  pPEe3yJbTATUBHOCTH, JKOHOMUYHOCTU U  IPPEKTUBHOCTH
JIeSITeIbHOCTA TOCYAApPCTBEHHBIX OPraHOB M OPraHU3alldd TOCYJApPCTBEHHOTO
CEKTOpAa; COXPAHHOCTU aKTUBOB; COOIIOAeHUS 3aKOHOnaTeIbcTBa PT.

['JIABA 2. YIIOJJTHOMOYEHHbLINM TOCYJAPCTBEHHbBIN
OPI'AH B COEPE ®MTHAHCOBOI'O YITPABJIEHUA U
BHYTPEHHEI'O KOHTPOJIA B TOCYJAPCTBEHHOM
CEKTOPE

Cratbss 4. VYNOJTHOMOYEHHBIH TOCYJapCTBEHHBIH oOpraH B cdepe
(DMHAHCOBOT'O  YIIPABIIEHWSI ¥ BHYTPEHHErO KOHTPOJS B
OpraHMU3alMsIX TOCYAaPCTBEHHOTO CEKTOPa

1. VYNOOJIHOMOUYEHHBIM  TOCYJApPCTBEHHBIM  OpraHoM B  cdepe
(PMHAHCOBOrO yNpaBJIeHUS MW BHYTPEHHEro KOHTPOJII B OpraHU3alUsIX
FOCYJApCTBEHHOTO CeKTopa siBisieTcss MuHucrepcTtBo (puHaHcoB PecnyOnuku
TamxukucraH.

2. B nensix rapMOHHM3AIMU U KOOPAUHAIIMN (PUHAHCOBOTO YIIPABIICHUS U
BHYTPEHHEI0 KOHTPOJII B OpraHu3alusx TrOCyJapCTBEHHOTO CEKTOpa
YIOJITHOMOYEHHBI  T'OCYJAPCTBEHHBIM OpraH  OCYIIECTBIISIET — CJIEAYIOIIYIO
NIeSTeTbHOCTD:

- pa3pabaTbiBaeT W OCYUIECTBJISIET  IOJUTHKY  BHYTPEHHErO
(PMHAHCOBOrO KOHTPOJS B COOTBETCTBUM C MEXKIYHAPOJHBIMU HOPMaMH U
CTaHIapTaMH U 3aKoHoAaTeabCcTBOM Pecriyonuku Tamkukucran;

- ©XEeroJIHO MPOBOJUT AHAJIMTUYECKUN 0030p [eATENIbHOCTU BCEX
CTPYKTYPHBIX MOJpa3/eleHNil BHYTPEHHETO ayJuTa rOCyAapCTBEHHBIX OPraHOB
Y OpraHu3aliii FOCy1apCTBEHHOI'O CEKTOPA;

- HU3Ja€T IpHKa3bl O IIPOBCACHHUHN MOHUTOPHUHIA q)HHaHCOBOFO
YIIpaBJICHUSA n KOHTPOJIA, 0o0s13aTeNIbHbIE JUTIsA HCITIOJTHCHU A BCEMHU
ToCyAapCTBCHHBIMU OpraHaMi U OpraHu3alusaIMU rocyaapCTBEHHOI'O CEKTOpPaA,

- exerogHo K | wmaro mpencrasnser I[lpaButensctBy Pecrybmuku
TamKUKUCTaH TOJOBOH OTYET O COCTOSHUM BHYTPEHHErO0 KOHTPOJS B
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OopraHuzaltusiax rocy1apCTBEHHOI'O CCKTOPA,

- COILGI‘/'ICTByGT ITIOBBIIICHUIO KBaJ'II/I(bI/IKaI_[I/II/I n IEPEerIoATrOTOBKHU
CIEIUAIIUCTOB (PMHAHCOBBIX OPTaHOB MO BOIMpOcaM (PMHAHCOBOTO YIPABJICHUS U
BHYTPEHHEI0 KOHTpOJS B OpraHu3alusx TOCYJAapCTBEHHOIO CEKTOpa U
KOOPJIUMHUPYET paboTy B TaHHOH 06acTy;

- OCYILECTBIISAET apyrue MIOJIHOMOYHS, MPEAYCMOTPEHHBIE
3akoHOAaTenbcTBOM PecryOommkn Tamkukucras.

kK ok

B 4. 1 kOMMeHTHpyeMOil CTaThbu 3aKOHA (PYHKIIMH YITOJTHOMOUYECHHOTO
opraa rocymapctBa B cdepe (UHAHCOBOTO VIIPABICHHS W BHYTPEHHETO
KOHTPOJISI B OpraHM3alldsX TOCYJapCTBEHHOTO CEKTOpa BoO3jIaraeTcs Ha
MunuctepctBo ¢unancos PT.

Heob6xomumo yuutsiBaTh, uTo B PT cylecTByer cucreMa LEHTPaJIbHBIX
WCIIOJIHUTEIbHBIX OpPraHoB T'OCYJApCTBEHHON Biactu. J[laHHas cucrema
BKJItoYaeT B ce0st McnomHutenbubiil annapat [Ipesunenta PT, Munucrepcrtsa,
rocygapctBeHHblie komMuteTbl PT, opransl mpu Ilpesmgenre PT u ppyrue
CTPYKTYPBI TOCYJJAPCTBEHHOTO YIIPABIICHHUS.

B cuny a63. 4 cr. 2 3akoHa PT «O cucreme opraHoB rocy1apcTBEHHOIO
ynpasieHus Pecriyonuku Tamkukuctan» ot 16. 04. 2012r., No 828 1ieHTpaibHbIA
WCIIOJIHUTEIbHBIN OpraH rocyJapCTBEHHOM BJIACTU - OPTraH, KOTOPBIN Ha OCHOBE
MOJTHOMOYUM, BO370)keHHbIX Ha Hero Ilpesumentom PT wnu IlpaButenbcrBOM
PT, ocymectBisieT pyHKIMM TO BBIPAOOTKE M peaan3alli TocyIapCTBEHHON
MOJUTUKA B YCTAHOBIIEHHOHN cdepe NesTeIbHOCTH W WHbBIE HCIOJIHUTEIbHBIC
(GYHKIIMU B COOTBETCTBUU C HOPMATHUBHBIMU MPaBOBbIMU akTamu PT.

Munpun PT sgBaseTrcs 1eHTpajJbHbIM HCIOJIHUTEIBHBIM  OPraHOM
TrOCyJapCTBEHHOM BJIACTH, oOecrnieynBaroIiee MpoBeJICHUE e/IUHOMU
FOCYJAPCTBEHHOM TMOJUTUKKA M IPABOBOTO PEryjupoBaHUsl (UHAHCOBOU,
OI0/DKETHOM, HAJOrOBOM, CTPaXOBOM W  BAIIOTHOW  JEATEIBHOCTU U
KOOPAMHUPYIOIIMH B 3TOH cepe OpraHoB HCIOJHUTEIBHON BIIACTH IO
WCIIOJTHEHUIO U COOJIIOACHUIO HAJIOTOBOTO 3aKOHOJATEIBCTBA, KOHTPOJIO 3a
MPAaBUIBHOCTHIO HCYUCIIEHUS, TOJHOTONH U CBOEBPEMEHHOCTHIO VIUIATHI B
locynapcTBeHHbIN  OIOKET HAJIOTOB, COOpPOB U APYrux 0O0s3aTENbHBIX
IUIATEXKEN.

Mundun PT sBrisieTcss 1opuandecKuM JIUIIOM MyOJIMYHOrO MpaBa, UMEeT
neyatb C wuzobOpaxenwem [ocymapctBeHHoro repb6a PT wum co cBoum
HAaMMEHOBAaHHMEM, UHBIE MeYaTH, IITAMIIBI U OJaHKH YCTAaHOBIIEHHOI'O 00pasla u
cyera, OTKpbIBa€Mble B COOTBETCTBUU € 3akoHogaTenbcTBoM PT. Mecrom
HaxoxaeHuss Munduna PT sBnsiercs r. ymano6e.
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I[To cmbicmy 4. 2 komMMeHTHpyemol craTbu, Mundpuny PT mis
HAJJIeKAIETO HWCIOJHEHUS BO3JIOKEHHBIX Ha Hero (QyHKuMii, HEoOXO0maUMO
MPUHATAE MEp MO TMOBBIIICHUIO KBaTU(UKALUU CIENUATUCTOB (UHAHCOBBIX
OpraHoB, pa3pa00TKa U OCYIIECTBJICHHE MOJUTUKU BHYTPEHHEro (PMHAHCOBOI'O
KOHTPOJIS, OCYIIECTBICHUE AHAJIMTUYECKOTO 0030pa JeSITeIbHOCTH BCEX
CTPYKTYPHBIX TMOJpa3AeiieHUd BHYTPEHHErO ayauTa B TOCYJapCTBEHHOM
CEeKTOpe, U3JIaHUe IMPUKA30B O IMPOBEACHUHM MOHUTOPUHIA (PUHAHCOBOTO
yOpaBjieHUsT W KOHTPOJS, a TakKXe CBOEBPEMEHHOE IPEJOCTaBIIEHUE
cooTBeTcTByMOIIEro otyeta IlpaButenbctBy PT. OpnHako mnomHOMOUME
Munduna PT B cepe ¢puHAHCOBOTO ympaBlieHUS U BHYTPEHHETO KOHTPOJS B
OpraHMU3alMsIX TOCYJapCTBEHHOTO CEKTOpa 3TUM HE OrpaHMYMBaeTcs. lak, Ha
ocHoBaHuu 4. 3 - 4 cr. 55 3akona PT «O rocymapcTBeHHBIX (PuHAHCAX
Pecniy6mmukn Tamxukucran» ot 28. 06. 2011r., Ne 723 Mundun PT umeer npago:

- B Cllyyae BbISBIIEHUS (DAKTOB UCIOJB30BAHUS CPEACTB OJHON CTATHU
pacxoJ0B Ha pacxoAbl IO Jpyrol craTbe, HapyUIeHUs TpeOOBaHMIA
3¢ peKTUBHOr0  (UHAHCOBOTO  YNPABJIEHUS JO  IOJHOTO  yCTpaHEHUs
BBISIBIICHHBIX HApYyLIEHUH NPUOCTAHABIMBATH PACXOJHBIE OINEpalud IO
COOTBETCTBYIOLLIEH CTaThe pPACXOAOB WIM YMEHBUIUTh (DUHAHCUPOBAHUE
PacxoJI0B HA CyMMY BBISIBIIEHHBIX HAPYIIEHUH;

- TOpU HUCTEYEHHH CPOKAa HWCKOBOW JTAaBHOCTU IO JE€OMTOPCKON U
KPEIUTOPCKON  3aJI0JDKEHHOCTH  OIO/DKETHBIX  OpraHM3alii  YMEHBIIUTHh
(MHAHCHPOBAHME IO CTAThIM PACXOJOB, IO KOTOPHIM BO3HUKIA YKa3aHHAs
3aI0JDKEHHOCTD, HA CYMMY 3THX 3a/10JKEHHOCTEN;

- B cCIOyyasX, [peAyCMOTpPEHHBIX 3akKoHojatenbcTtBoM PT, mpu
U3MEHEHUU TIOJIHOMOYHMI TJIABHOTO pACHOPSAUTENs, PACHOPSAUTENs U
noyyuyatenss OIO/DKETHBIX CpEACTB WM YBEIMYEHUM pasMepa TOAO0BOTO
nepunmra Ormomkera 1o  pemeHuto  [IpaButensctBa  PT  BpemeHHO
IIPUOCTAHABIMBATh OIO/KeTHOE (UHAHCUPOBAHME, YMEHbIIATh OOBEMBI
ACCUTHOBAHUH WM U3MEHATH BPEMSI UX BbIICTICHUSI.

B cinyyae peopranuzanuu WM JUKBUAALUU OIOJKETHOI OpraHu3aluu,
Munpun PT BHOCHUT COOTBETCTBYIOLIME H3MEHEHMs] B OIOJKET B IIpelelnax,
BBIJICJICHHBIX CPEJICTB Ha UX COJIEPIKaHMUE.

B cootBercTBUM C¢ 1.5 - 6 nonoxeHuss o Munpune PT yrBepkneHHOe
noctaHoBienueM IlpaBurenbctBa PT ot 28. 12. 2006r., Ne 588(B pemakuuu
nocranosienus IlpaBurensctBa PT ot 1.10.2007r., Ne508, ot 19.09.2008r.,
Ne454, 29.09.2008r., Ne 458,ot 18.06.2009r., Ne345, ot 3.12.2010r., Ne627)
Mundun PT obnagaet momHOMOYHEM Ha: OCYIIECTBJICHHE BHYTPEHHET O
ayIuTa ¥ KOHTPOJIS 32 11eeBbIM U 3(h(PEeKTUBHBIM HCIIOIB30BAHNUEM OIOIKETHBIX
CpeICTB U IpeAesiax CBOEW KOMIIETEHLUHMM, KOHTPOJUPOBATH IPOLECC
UCIIOJTHEHUSI OO/KE€Ta BCEX YPOBHEH, OCYIIECTBICHHUE METOAO0JIOTHUYECKOTO
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PYKOBOJCTBA OYXTaJITEPCKUM YYeTOM M OTYETHOCTHIO (KpOME KPEIUTHBIX
OpraHu3aluii), OCYIIECTBJICHNE MEPOTPUATHIA 1o JaTbHEeNuIeMy
COBEPIICHCTBOBAHUIO OYXraJITEPCKOTO yd4eTa W ayauTa, pa3padaThiBaTh U
BHEIPATh  MEKAYHApOIHBIX  CTaHAAPTOB  (UHAHCOBOW  OTUYETHOCTH,
OTpe/Ie/IeHNe  KOHLENTYyalbHbIE  BOINPOCHI  Pa3BUTHS ~ METOJOJIOTHH
OyXraJrepckoro ydera, (P(MHAHCOBOW OTYETHOCTH W ayAHTa JUIS BCEX OTpaciei
9KOHOMHMKH, Pa3pabOTKU CHCTEMbI KOHTPOJS M OCYIIECTBICHUS KOHTPOJS 3a
COOJIIO/ICHUEM HOPMATHBHBIX IMPABOBBIX aKTOB MO OYXTalITEPCKOMY y4YeTy H
aymuTy, TPOBOAUT B TpeAenax CBOEH KOMIICTEHIIMM BHYTPEHHUE W
TEMaTHUYECKUE IPOBEPKH, TOTOBUT aHAIM3 IOCTYIUIGHUH M PpPacXOJ0BAHHMS
cpeactB ['ocymapcTBeHHOro OroKeTa M TPOBOIUT EIUHYIO TEXHUYECKYIO
MOJIMTUKY B 00JacTH WHPOPMATHU3AIMK CBOMX TEPPUTOPHAIIBHBIX OPraHOB,
obecrieurBaeT KOHTPOJIb 32 COXPAHHOCTBIO JICHE)KHBIX CPEJICTB M MaTepUATHHBIX
IIEHHOCTEH, JOCTOBEPHOCTHIO OTYETHOCTH B chepe roCyIapCTBEHHBIX (DMHAHCOB
IyTeM IPOBEICHUS IPOBEPOK MO B3aUMOJCHCTBHIO C MPABOOXPAHUTEIbHBIMH
OpraHaMH, OCYIIECTBIISTh MEPOIIPUSTHUS MO0 BBISIBJICHUIO,
MPEIYNPEKJACHUI0 U TPECEYCHUIO JIOJDKHOCTHBIX MPECTYIUIEHUH B CUCTEMe
OpraHoB (PMHAHCOB, OOeECIieUeHHEe CBOCBPEMEHHOE M IIOJTHOE PacCMOTpPEHUE
XKajio0 u oOpaIeHui TpakaaH.

I''TABA 3. YITPABJIEHYECKAS OTYETHOCTb U
OTBETCTBEHHOCTD

Cratbs 5. praBHCH‘-ICCKaSI OTUCTHOCTDb B OpraHU3alusiax
TrocyaapCTBCHHOI'O CECKTOpPa

1. VmopapneHdyeckass OTYETHOCTh TMPEACTABISIET CO00i 0Os3aHHOCTH
pYKOBOAUTENA OpraHU3ald T[OCYJApPCTBEHHOI'O  CEKTOpa  IPEACTABIATH
BBIIIECTOSIIIIEMY OpPraHy MW YIOJIHOMOYEHHOMY OpraHy WHGOPMALHIO O
coOmoneHnn  TpeOboBaHMI  CTAOMIBHOTO  (DMHAHCOBOTO  YINPABJICHUS,
COCTABIISIEMYI0 Ha OCHOBE JOCTOBEPHBIX JJAHHBIX W PE3YJIbTATOB aHAIIN3a
CUCTEMBI BHYTPCHHET'O KOHTPOJIA.

2. Cobmonenne TpeOoBaHMT O (HOPMUPOBAHUM  YNPABICHUYECKOM
OTYETHOCTH  CIYXUT  JOCTHKEHHUIO  MPO3PAYHOCTH,  COMOCTABUMOCTHU
nHpopManu 00 UMYIIECTBEHHOM MOJIOKEHUN OPTraHU3alMK TOCYJaPCTBEHHOTO
CeKTOpa, a TakkKe MX [OXOJaXx M pacxojax, KoTopas HeoO0xoauma
MOJIb30BATEIISIM IAHHONH OTYETHOCTH.

Vmpasnenueckass oTu€THOCcTh (YO) - 3TO WHCTPYMEHT BHYTPEHHETO
KOHTPOJII U OLEHKU JEeSATEIbHOCTU OPraHU3aIlMi T'OCYJapCTBEHHOTO CEKTOpA.
JIro0oii pyKOBOIUTEND, TPUHUMAS YIIPABICHUECKHE PEIIEHNUs], OCHOBBIBAETCS Ha
MH(OPMALIMIO: YTO MPOUCXOJUT B €r0o MPEANPHUSATHNH WIM YUPexKIEHUU. ITO
KacaeTcsi BCeX - PYKOBOOUTENsS] YOpaBlIeHUS WIM OTAeNa, peKTopa
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rocy1apcTBEHHOro  obpaszoBateiabHOoro  yupexiaenuss BIIO wu  apyrux
OTBETCTBEHHBIX JHUI. ECTecTBEHHO, BO3HUKAET HEOOXOIUMOCTh B IOJIyUYEHUU
Takoi MHOpManMM y KaXJ0ro B pa3HOe BpeMs M B pa3HbIX oObemax. Kak
MPaBWIO, OPraHU3allMd TOCYIapPCTBEHHOI'O CEKTOpa Ha PETYJISIPHOW OCHOBE
TOTOBST 1IeJIbII MaKeT (PUHAHCOBOI OTYETHOCTH - OaNaHC, OTYET O MPUOBUISIX U
yOBbITKaX, HEOOXOUMbIE pacIU(PPOBKU U MOSICHEHUSI K HUM. Takue TOKYyMEHTBI
MpelIHa3HAueHbl, IpeXJIe  BCEro, /s  BHEUIHUX  I[OJb30BaTeNnel -
KOHTPOJIMPYIOIIUX OPraHoOB, KPEeIUTOpOB, 3anorojaepxateneit u T1.1. Ecnu
OTYETHOCTh pEeaJbHO OTpa’kaeT XO34WCTBEHHbIE oNepaluu U (UHAHCOBOE
COCTOSIHME OpraHu3alud, TO OHa, 0e3ycJIoBHO, HH(OpMaTHBHA U IS
PYKOBOAMTENSI UMEET BaXKHOE 3HAUCHHE.

VO, no cytu, npeacrasiaseTr co0oil pe3ynbTaT cOopa M CUCTeMaTH3AINU
¢uHaHCOBOW M He(UHAHCOBOW HWHpOpMAIUMU (B TOM YHUCIE U HATYpPaJIbHBIX
rmokasaTeliel, JaHHBIX O BPEMEHM IUIaTeXKed M T. I1.), HA OCHOBE aHaIn3a
KOTOPOTO PYKOBOJUTENIh MPUHUMAET PELICHUS ISl TOCTHIKEHUS CBOMX IIEJICH.
Ecnu B34Th TakO€ MOHUMAaHUE 32 OCHOBY, TO CTAHOBUTBCS SICHO: KAKOBBI IIETTU U
OCHOBHBIE 30HBI OTBETCTBEHHOCTH, TAKOBBI JJOJDKHA OBITh U CHCTEMa JaHHBIX, C
KOTOPOH pyKoBOAuTEIb paboTaer. B u. 1 koMmMeHTHUpyeMoii cTaThil 3akoHa YO
MpEACTaBIISIET coboit 00513aHHOCTD PYKOBOIUTES OpraHu3alu
TOCYIapCTBEHHOTO  CEKTOpa TMPEICTABISTH  BBIIIECTOSIIEMY OpraHy W
YIOJIHOMOYEHHOMY OpraHy wuHGoOpMaluioo O coOmojaeHun TpeboBaHUM
CTaOWIBPHOTO  (PMHAHCOBOTO  YIpABIIEHUS, COCTABJSIEMyl0O Ha  OCHOBE
JIOCTOBEPHBIX JAHHBIX U PE3yJIbTATOB aHAJIN3a CUCTEMbI BHYTPEHHET'O KOHTPOJISL.

. 2 KOMMGHTprCMOﬁ CTaTbM 3aKOHaA HaLICXKallee MCIIOJTHCHUC
00s13aHHOCTH PYKOBOOUTEIIL OpraHu3aliiid TIOCYAApCTBCHHOI'O CCKTOpa IIO
pa3p360TKe N CBOCBPCMCHHOC IIPEAOCTABIICHUC YO 000CHOBAaHO CBSI3BIBACT C
peanmauneﬁ MO3UTUBHOMU LIeNTN IMPpO3PavYHOCTHU, COINIOCTABHUMOCTHU
I/IH(i)OpMaI_II/II/I 00 HUMYIICCTBCHHOM IIOJIOKCHHUH, da TAKXKEC HX OO0XO0HdaX U
pacxogax, KOTopas HCOGXOI[I/IMa MOJIL30BATEISIM JAaHHOW OTUETHOCTHU.

Cratps 6. [IpenocraBienue oTuera

1. TlepBble PYKOBOAUTENIM OpraHU3AlMii T'OCYyJIapCTBEHHOI'O CEKTOpa
MPEIOCTABIISIIOT  CBOM  OTYeThl  MuHuUCTepCcTBY (puHaHcOB  PecmyOnmuku
Tamxukucran ¢ uHpopManuerd o QGYHKIIMOHUPOBAHUM, aJCKBAaTHOCTH,
3(PEeKTUBHOCTH W PE3YJIbTATUBHOCTH CHCTEM (DUHAHCOBOIO YIpABICHUS U
BHYTPEHHEr0 KOHTPOJIS HE To37aHee 1 ampens TeKyIIero roja 3a MpeablIyliuii
roj.

2. ®opmMa W TOPAIOK  TPEJOCTABIEHUS  TaKOro  OTYETa
yCTaHABIIMBACTCS B METOMYCCKUX yKa3aHHUSIX YIIOJTHOMOYEHHBIX
rOCy/TapCTBEHHBIX OPTAHOB.

* * 3k
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Y. | KOMMEHTHpYEeMOH CTaTbM 3aKOHA YCTaHABIMBAaeT TpeOOBaHUS,
yCTaHABJIMBAIOIINE KadyecTBeHHble xapakrtepuctuku YO. YO mnpenocraBiser
MEPBbIIl  PYKOBOAUTENIb OpraHU3aIMM TOCYAapCTBEHHOro cekropa. OHO
npenoctasnsgercs Munduny PT ¢ unbopmanmeit o ¢GyHKIMOHUPOBAHUU,
aJeKBaTHOCTH, 3((EKTUBHOCTH U PE3yJbTATUBHOCTU CHCTEM (PUHAHCOBOTO
yIpaBJICHUS] U BHYTPEHHETO KOHTPOJIS He Mo3/aHee 1 ampenst TeKyliero rojaa 3a
MPEeabLAYIIHHI TO/I.

Baxxna Taxxe ¢dopma u mopsgok mpenocraBieHuss YO. HaubGonee
TUMUYHBIMU (popMaMM SBIISIIOTCS TeKCTOBas, TaOiuuHas u rpaduyeckas. Ho
JTAJIEKO HE BCSKUN PYKOBOJUTENIb TOTOB YUTATh TEKCThI M TAOJIUIbI, HAOpaHHBIE
MenkuM mpudToMm. TToHATHO, UTO yeMm neTajbHee ydeT, TeM Jyulle, HO, BO -
MEPBBIX, HENb3sl 00BATh HEOOBITHOE, &, BO - BTOPBIX, AJI MPUHATUS PELICHUIA,
KaK MpaBUJIO, HEOOXOIUMO ONEpaTUBHOE pearupoBaHue. B mpoTuBHOM ciiyuae
VYO TtepsieT cBOIO aKTyaJIbHOCTbD.

B cimydae BbISIBJIEHHST OTKJIIOHEHMM U HEOOXOAUMOCTU WX aHAIU3a - B
JUHAMUKE WIA € B COMOCTABJIEHUH C TUTAHOBBIMHM TOKa3aTelsIMU -
pacmndpoBka Bcerga Bo3MoxkHa. OIHAKO ISl BOCHPHUSATUSI KAPTUHBI B 1IEJIOM
HY)XHa pa3yMHasi MPOCTOTa, M HaJl HEH eCTh CMBICT paboTaTh, uTobbl YO crana
peasbHBIM MHCTPYMEHTOM YIpAaBIIEHUS, 4 HE HAOOpOM TaOJMIl ¢ MaJeHbKUMU
3HAYKaMH, BBI3bIBAIOLIUX Y PYKOBOJIUTENS TOJIBKO pa3IpakeHHeE.

dopma U MNOpALOK mpepoctaBieHus YO  ycraHaBlIMBaeTcs B
METOJIMYECKUX yKazaHusx Munduna PT.

Cratbs 7. O0S13aHHOCTH PYKOBOAUTENIEH OpraHU3aIllui
FOCYJapCTBEHHOTO CEKTOPA M MHBIX OPraHU3alINM,
BXOJISIIIMX B OTPACIIEBYIO CUCTEMY YIIPABJICHUS

OOs13aHHOCTH TEPBBIX PYKOBOJUTEICH OpraHu3aluii rocygapCTBEHHOTO
CEKTOpA U MHBIX OPraHU3alUil, BXOAAIINX B OTPACIEBYIO CUCTEMY YyIPAaBJIECHUS
COCTOSIT U3:

- ompedeNieHUs IeJIed W 3ajad OpraHU3alllii, KOTOPBIMH PYKOBOJIST,
pa3pabOTKKM U BBITIOJIHEHUS JOJTOCPOYHBIX (CTPATETMUYECKUX) IJIAHOB, IIAHOB
JIEACTBUM U MPOTpaMM, HAIPABJIECHHBIX HA JOCTHXKCHHUE IMOCTABJICHHBIX LIEICH U
3a1ad;

- KOHKPETH3alluu, OIICHKM W YIPABJICHUS PHUCKAMU, YTPOXKAIOIIMMU
JIOCTHIKEHUIO 1LIeJIeH 1 3a71au OpraHu3alluy;

- INIaHUPOBAaHHUA, YIPABICHHA W Y4Y€Ta TOCYJapCTBCHHLBIX CPEACTB C
TCJIBIO JOCTHXCHUA uenefl M 3a1a4 OpraHu3aluu;

- COGJ’IIOI[GHI/UI IIPUHIUIIOB 3dKOHHOCTH, CTaOUIIBHOIO YIpaBJICHUS U
IPpO3PAYHOCTH HUCIIOJIb30BAHUA T'OCYJApPCTBCHHBIX CPCACTB, d TaKXE HUX
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yIOpPaBJICHUS M PACXOJOBAHUS B COOTBETCTBUU C 3aKOHOAATENbCTBOM
Pecniy6nmuku TaKUKUCTaH;

- 3(pdeKTUBHOrO yIpaBjeHUs MEPCOHATIOM M TOJAEPNKAHUS TOJIKHOTO
YPOBHS €ro MpoheCcCHOHATbHBIX HABBIKOB;

- COXPAHHOCTU AKTHUBOB MW JAHHBIX, d TaAKXC HaJE)KHOM 3allUuThl OT
BO3MOXHOCTU IIOTEPb, HC3AKOHHOI'O JOCTYIIA K I/IH(I)OpMaI_II/II/I N aKTHUBaM,

CO3MIaHUsl TOAXOMAIIEH aAMUHUCTPATUBHOM CTPYKTYphl s 3¢ (EeKTUBHOTO
BBINIOJIHEHUST 00sI3aHHOCTEN;

- pasgeneHust cep OTBETCTBEHHOCTHU B IPOLIECCE MPUHSITHUSL PELICHUH,
KOHTPOJISI U OCYIIECTBIICHUS JIEATEIbHOCTH;

- obecrieueHus IMOJIHOI'O, JOCTOBCPHOI'0, TOYHOI'O U CBOCBPEMCHHOTIO
OTUCTA ITOCJIC 3aBEPHICHNA BCCX OICPALINN;

- HaOmrofgeHuss U OOHOBIIEHUS CHUCTEM (PHMHAHCOBOTO YIIPABIEHUS U
KOHTPOJISL 3a IPUHATHE MeEp, HAIIPABJIICHHBIX Ha HX COBEPIICHCTBOBAHUE B
COOTBETCTBUU C PEKOMEHAALIMSIMU BHYTPEHHETO ayJIUTa U APYTUX IIPOBEPOK;

- JOKYMCHTHUPOBAHUSA BCCX onepaunﬁ u ,HCP'ICTBHP'I, a Taxke oOecrieueHus
BO3MOXHOCTHU KOHTPOJIA 3a IIPOUCCCAMU B OPIraHU3AllUN;

- BHEAPEHUS] AaHTUKOPPYINLMOHHBIX IIPOLENYD;

- TOJOTUYETHOCTH U JOKYMEHTAJIBHOTO OTPAKEHUSI COCTOSIHHUSI CHUCTEM
(bMHAHCOBOIO YIPAaBJICHUS U KOHTPOJIS.

B komMmeHTHpyeMO#l cTaThe 3aKOHAa OIpENEeNIeHO, 4YTO HaJJleallee
WCIIOJIHEHUE OOS3aHHOCTU PYKOBOJUTENSI OPraHU3allMd TOCYJapCTBEHHOTO
CeKTOpa [I0JDKHA OBITh HAIpaBieHa Ha PEerylIUpOBaHHE BOIPOCOB YIPABIICHUS
niepcoHajioM (YII) u BHyTpeHHETr0 KOHTPOJIS.

VII (human resources management) ¢ TOYKH 3pEHHS TOCYaPCTBEHHOTO
pEeryIMpoBaHUsl O3HAuyaeT LIeJICHAIPABICHHOE BO3JEHCTBUE HAa YEIOBEYECKYIO
COCTABJISIIOLIYI0 ~ OpraHM3allMd, OPUEHTUPOBAHHOE HA  IIPUBEJEHUE B
COOTBETCTBUE BO3MOYKHOCTEM IEpCOHANIA M LEJIed, CTpATEeruid W yCIOBUU
pa3Butusi opranuzauuu. OHO GOpMUpYETCs ¢ TOUCKA U afalTalluy MepcoHania,
COBEPILIEHCTBYETCS OMEPATUBHON pabOTOM C epcoHAIOM, BKJIOYas oOydeHue u
pa3BUTHE TMepCOHana, OMEPATUBHOM OLEHKU CHOCOOHOCTEW KaXKI0ro, 4eTKOH
OpraHu3alvel U oriaTon Tpy/a.

K mepam no obecneuenuro YII mo cMmbicity TaHHONH HOPMBI OTHOCSTCS
BHEJIPEHUE AaHTUKOPPYILIUOHHBIX IPOLEAYP, pa3aesieHus cpep OTBETCTBEHHOCTH
B MPOLIECCE MPUHSATUS PELICHUN, KOHTPOJISI M OCYLIECTBIICHHUS AESTEIBbHOCTH,
3¢ GEKTUBHOTO YIPABICHUS IEPCOHATIOM U MOAECPKAHUS JOJDKHOTO YPOBHS €T0
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Mpo¢eCCHOHATPHBIX HABBIKOB, KOHKPETU3AIUHY, OLICHKH U YIIPABIICHUSI PUCKAMHU,
YIPOXKAIOIIUMH JTOCTHXKEHUIO IIeJel W 3aJa4 opraHu3anu. Bce mHBIE Mepbl
CBSI3aHBI C OpraHM3allMed W HaJIeXkKallUM OCYIIECTBICHUEM BHYTPEHHETO

KOHTPOJIS.
ITPABUJIA AJ1A ABTOPOB.

IMOPAIOK PELIEH3MPOBAHUS CTATEN, ITIPEJJOCTABJISIEMBIX B
HAVYHO - UTHOOPMAITMOHHBIN )KXYPHAJI «ITPABOBA S )K3Hb».

CraTby, MOCTYMAIONINE PEAAKIIMIO, TPOXOAST MPEIBAPUTEIbHYIO SKCIEPTU3Y
(MpOBOIUTCS YJ€HAMHU PEIKOJUIETUU - CHELMAIMCTaMH IO COOTBETCTBYIOLIEH
OTpacid HayKH) U MPUHUMAIOTCS B YCTAHOBIIEHHOM mopsiake. TpeOoBaHus K
opopMIIeHHIO OpUTMHaIa craTheil npuBonsarcs B «IIpaBunmax [y aBTOpPOB»,
myOJIMKyeMbIX B KaXXJ0M HoMepe kypHasa.Ecnu pykonuck npuHsTa, TO pegakius
coOOIIaeT aBTOPY 3aMEUaHUs 110 COJEPKAHUIO U O(DOPMIICHUIO CTAThH, KOTOPbIE
HEOOXOIMMO YCTPAHUTH JI0 Mepeaun TeKCTa Ha peleH3UpOBaHMEe. 3aTeM CTaThbU
PELIEH3UPYIOTCS B 00s3aTEIbHOM MOPSAKE WIEHAMH PEIKOJIErMH KypHaia Uiu
9KCIEPTAMU COOTBETCTBYIOIIEH CIEIUATIBbHOCTH (KaHIUJATAMU U JIOKTOpaMu
HayK).

Peuiensust nomkHa conmepkaTh OOOCHOBAHHOE IIE€PEUMCIIEHHME KavyecTB
CTaTbd, B TOM UHCIIE HAYyYHYI0 HOBHU3HY HIpoOJieMbl, €€ aKTyaJbHOCTb,
(haKTOJIOTUYECKYI0O M UCTOPUUYECKYIO I[EHHOCTb, TOUHOCTh LIUTUPOBAHUS, CTHIIb
U3NIOKEHUS,  MCIIOJb30BAaHHWE  COBPEMEHHBIX  HCTOYHHUKOB, a4  TaKke
MOTHUBHUPOBAHHOE TepeurciIeHre e€ HeAOCTaTKOB. B 3akimoueHnn gaeTcst oomas
OIICHKA CTAaThbM M PEKOMEHJAIMU JJISI PEIKOJUIETMU - OMYyOJIMKOBAThH CTaThIO,
OMyOJIMKOBATH €€ Mocie TOPA0OTKH, HAPABUTh HA JOMOJHUTEIbHYIO PELEH3UIO
CHELMAIUCTY IO ONPEAeNICHHON TeMaTHhKe, OTKIOHUTh. OObeM peLeH3UUu - He
MeHee OJHOM cTpaHuibl TekcTta.CTaThsi, NpUHATAs K MyOIuUKanuu, HO
Hy)XAaromascs B 1o0paboTKe, HalpaBIsSeTcsl aBTOPAM C 3aMEUaHHUSIMU pElieH3eHTa
U pegakTopa. ABTOpBI JOJKHBI BHECTHM BCE HEOOXOIMMBbIE HCIpPaBICHUS B
OKOHYATEJIbHBI BapHaHT PYKOMUCH U BEPHYTh B PEIAKIHUIO HCIPABIECHHBIH
TEKCT, a TakKXe ero WIEGHTUYHBIAH OSJIEKTPOHHBI BapHaHT BMecCTe C
NepBOHAYaIbHBIM BapHaHTOM pykomucu. Ilocne mopaboTku cTaThs MOBTOPHO
peLieH3UPYeTCs U PeAKOJUIErHH NMpUHUMAaeT peleHue o e myonukanuu. CtaTbs
CUMUTAETCS MPUHATON K MyOIUKALUU NMPU HAIMYUU MOJOXKUTETbHON PEeLieH3UN U
ecnu e€ MoIepsKaliv WieHbl penkoieruu. ITopsaaok u ouepeHOCTh MyOIuKauu
CTaTbU OIpeNeNsieTcs B 3aBUCUMOCTH OT JAThl NIOCTYIUIEHUS €€ OKOHYATEIbHOIO
BapuaHTa. PeleH3upoBaHME PYKOIUCU OCYIIECTBISIETCS KOH(DHIECHIIMATIBHO.
Pasrnamenve  KOH(QUIEHUUANBHBIX  JIeTajeil  peleH3UpOBaHUS  PYKOIUCH
HapylaeT rmpasa aBTopa. PelieH3eHTaM He pa3peliaeT CHUIMAaTh KOTIMH CTaTel [is
CBOMX HYXI. PeleH3eHTbl, a TakXe 4IeHbl PEIKOJUIETMM He HMMEIOT IpaBa
UCMOJIb30BaTh B COOCTBEHHBIX HHTEpecax HH(OpMaIMIo, coaepXKallylocs B
pyKomnucH, 10 e€ ornyoJInKOBaHUS.
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Kounaxo 6apou myamudon

1. dap magamian «Xa€tu XyKyKi» MakKojgaxoe 4ol MellaBaHd, KM HaTUYau
TaAKUKOTH WIIMXOU XYKYKIITHHOCH MEOOIIIaH/T.

2. Maxkomaxo 60 TaBcUsIU SIKE a3 ab30W XalaTU TaxpUpHus 6apou YoI KaOyi
MelllaBaH/ Ba 6a TanmaboTxou 3epuH 6057 4aBOOTY OOIIaHI.

3. XauMu Makojaaxo HaOosa a3 K 4y3bu yomnu (To 16 caxudam xoMmroTepir)
3u€n Oormaja, pacMxo, 4aJBalixo, HAKIIaX0 Ba MAaTHU XYJIOca, KU J1ap OXUPHU
MakoJia yoii JoJa MeliaBaHI, 0a XaMUH XayM JOXUJIaHI.

4, ba makona poxxath myaccuca ( Oapom myammudonu OepyH a3 JIMT,
nemHuxoau HIysbau maxmmop, xyiaoca, KaauaBoxaxo (0a 3a00HX0U TOYMK,
AHTJIUCHA Ba pyCcH) map Ay Hycxa, OO HUIIOHIOAM HOMHM Makojia, HOM Ba
hamunusau myamud 3aMuma MeraBa/.

5. Makoua gap Sk HycXau YOI Ba YOIH 3JIEKTPOHH KaOyJl KapJa MelaBa/l.
Makomna gap kKomImooTep Oosig TaHXO a3 K Tapadu Koras, 60 docunam 1,5
(aHmo3ari) yon maBag. Xolus a3 Tapadu yanu MaTH 00sa 4-CM-pO TaIIKUIT
Hamosi. Bapakxo 60s11 caxudabanai maBaHI.

6. dap oxupu Makoja 6ab/ a3 xyjgoca pyixatu agabuétu uctudoaanryia 4om
MemaBaZ, OabA a3 MH a3 Tapadu dYall HOMHU Myaccucae, KU MaKoJapo
MENTHUXO0/T HaMyIaacT, MabIyMOT Aap Oopau myamutud, TeiaedoH Ba WM30U
Myautud) 1apy MeraBaj.
7. dap cypaT oMola HamyJaHu pyilxatu agabuétu ucrudopairyna  mapT-
XOU 3€puUH OO0si puos IIaBaH:

a) G6apon KUTOOXO - daMmwiIvsg Ba HOMU Myauidd, HOMU Iyppau

KUTOO, YO HAIIpP, COJIU HAIIIP, paKaMU YW, caxuda;

0) Oapon MaKojJaxou Madauiaxo Ba MayMmyaxo — (paMuiius Ba HOMHU

Myasutud), HOMU MaKoJja, HOMH MaJajuia Ba € MayMya, COJIM HaIlp, pakam

Ba caxuda (bapon Mayaiiiaxo); pakaMyd YT, YOU HAIp, COJIM HAIp Ba

caxuda (6bapou Maymyaxo).

JIlap cypaTu Takpopu UCTHHOJ UXTUCOPXOU MyKappapit 4ou3 acT.

8. Arap map MaTH yajaBall oBapaalnyaa 6o1iaa, oHpo aap 1y Hycxa 4ol Kapja,
caxudapo HUIIOHI01a, 6a MAaKOJIa 3aMUMa KapJaH JIO3UM acT.

9. Arap Makoirla 6apou JTOXWIHAMYIAaHW TaFUUPOTH YUJIA, TUTAp TYHI Ba €
uxTucop 0a myamud OaprapaoHaa mIaBaja, TabpPUXM IMENIHUXOAU OH PYy3U
rupudTaHud HycXal OXUPHHU Bai 0a Xucod MepaBal.

10. Xaiiatn Taxpupus XyKyK dopajl, Ku 00 pO3UTHuu Myaliid Maxojaaxopo
UXTUCOD HAMOSIII.

11. bapou UHTHUIIIOPU TACTXATH ACIUPAHTOH MabJIaF CUTOHHUIA HaMellaBal.
12. Makonaxoe, ki ©Oa UWH KOMIAX0 YaBoOTy HecTaHa masupydra
HaMeIIaBaHI.
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IIpaBuia nist aBToOpoB

1.B  xypnane «IIpaBoBass Ku3Hb» II€UATAIOTCS CTATbU  SIBJISIIOIIMECS
pPE3yJIbTaTOM HAaYUYHBIX UCCIIEAOBAHUMN 110 FOPUINYECKUM HAYKaM.

2.CtaTbu MPUHUMAIOTCS K TeYaTH IO PEKOMEHIAIMU OJHOrO M3 YJICHOB
PEAKOJIJIEruU B COOTBETCTBUU C HACTOSIIUMHU ITPaBUIAMU.

3.00beM CTaThbu HE [OJKEH TPEeBBIIATh OMHOrO ILJ. (Mo 16 craHum)
KOMITBIOTEPHOTO TEKCTa, BKJIOYasi B 3TOM OObEME PHUCYHKHU, TaOJIUIIbI,
rpauku, TEKCT aHHOTAIIMU U KJIIOUEBbIE CIIOBA, MPUBOJUMOM B KOHIIE CTATHHU.
O6bem anHoTanuu — He 6ojee 0,5 crpanunpl. Tpu pUCYHKA CUMTAIOTCA 3a
OJIHY CTPAHHUILY.

4K cratbe mnpwiararoTcsi HalpaBiIeHUE OT YyupexAeHUs (s BHEIIHHMX
aBTOPOB), pPEIEH3UsI COOTBETCTBYOIIero OTaena, aHHOTAUMU M KJIHOYEBbIE
clioBa (Ha TaKUKCKOM, PYCCKOM M aHTJIMMCKOM SI3bIKaX) B IBYX 9K3EMIUISPAX,
C YKa3aHHMEM Ha3BaHMS CTAThU, MHULIUAJIOB U (PaMWINHU aBTOPA.

5.CTaThu NMPUHUMAETCS B OJHOM 3K3EMIUIIPE B TEKCTOBOM U B 3JIEKTPOHHOM
BapuaHTax. CrtaThsl ObITh HameyaTaHa HAa KOMIIBIOTEPE C OJHON CTOPOHBI
aucrta, 4vepe3 1,5 (momytopssiif) uHTepBana. (CieBa OT TeKCTa CIleAyeT
OCTaBIISATh 110J1A (4 cM.). CTpaHULbI JOJKHBI OBITh IPOHYMEPOBAHBI.

6.B KoHILIe cTaThy MOCIIE TEKCTA, AaHHOTALUU JAETCs CIIUCOK MCHOJIb30BAHHOMN
JIUTEPATYphl, ClIeBa YKA3bIBAIOTCS Ha3BAHHUE YUPEKACHUS, MPEICTABIISIONIETO
CTaThlO, a TAK)Ke CBEJIEHUs 00 aBTOpE, TeledOH U MOANUCh aBTOpa (aBTOPOB).
7. Ilpu oopMIIeHHH CITUCOK MCIOJIb30BAHHOM JIUTEPATYPHI CIIEAYET yKa3arT:
A) nnsa KHUT — (paMWwIus U UHUIUAIBl aBTOpa, IMOJIHOE Ha3BaHUS, MECTO
W3/IaHUs, U3AATEIbCTBO, IO/l U3/1aHUs, HOMEp TOMa, CTPAHUILY;

Bb) mist xKypHaIIBbHBIX CTaThel U COOPHUKOB — (DaMITUIO U WHUILIUAIIBI aBTOPA,
Ha3BaHUE CTATbU, HA3BaHUE XypHala WU COOpHUKA, O/ U3IaHUs, HOMED U
ctpanunly (s cOopuuka). [Ipm MOBTOpHOW CCBUIKE Ha JIUTEpaTypy
TOIYCTUMBbI OOIIETIPUHSATHIE COKPAILEHUS.

8.K uMmeromumMcst B TeKCTe TabIMIlaM HEOOXOAMMO OTIeYaTaTh AyOJIUKATHI U
MPUIIOKUTD K CTAThE C YKA3aHUEM CTPAHUIIbI, K KOTOPOU TabIuia OTHOCUTCSI.
9.B cityyae Bo3pallleHHs! CTaTbU aBTOPY IS CYIIECTBEHHBIX UCIPABICHUIN WU
JUIl €€ OKOHYATEJIbHOTO PENAKTUPOBAHUS, OHU JIOJDKHBI BHECTH BCE
HEOOXO/IUMbIE UCITPABJICHUSI B OKOHUATEILHBINA BapUAHT PYKOIKMCH U BEPHYTh
B PEHAKIIMIO WCIPABJICHHBIA TEKCT, & TAKXKE €ro MACHTUYHBIN 3JICKTPOHHBIN
BAPUAHT BMECTE C IEPBOHAYAJIBHBIM BAPUAHTOM PYKOIIUCH.

10.Pegakuust octaBisieT 3a COOOH TpaBO TPOU3BBOJUTH COKpAIICHUS U
peaaKIMOHHBIE U3MEHEHUS PYKOITHUCEH.

11. Inata 3a onyO6IMKOBaHUE PYKOIKCEN aCIUPAHTOB HE B3UMAETCS.

12. CtaTbu, HE COOTBETCTBYIOIIUE HACTOSIIUM ITPABUJIaM HE TPUHUMAIOTCS.
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